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The Myanmar Centre for Responsible Business (MCRB) was set up in 2013 by the
Institute for Human Rights and Business (IHRB) and the Danish Institute for Human Rights
(DIHR) with funding from several donor governments. Based in Yangon, it aims to provide
a trusted and impartial platform for the creation of knowledge, building of capacity,
undertaking of advocacy and promotion of dialogue amongst businesses, civil society,
governments, experts and other stakeholders with the objective of encouraging responsible
business conduct throughout Myanmar. Responsible business means business conduct
that works for the long-term interests of Myanmar and its people, based on responsible
social and environmental performance within the context of international standards.
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Box 1: Terms used in the report

Formal mining sector
Formal operations: Mines that have been granted a minerals permit from the
central Union Government or its representatives will be referred to as permitted or
licensed operations. According to the Myanmar Mines Law and Rules, permits
can be granted for a range of mining activities, including large-scale, medium-
scale (category introduced in the 2015 Amended Law but not yet defined), small-
scale or subsistence mines.
Large-scale mine: A large-scale mine, permitted according to the Myanmar Mines
Law and Rules, is an operation of industrial mineral production with substantial
investment, using sophisticated technology and know-how. A large-scale mine
site connotes the area surrounding a permitted, large-scale industrial mine,
including ancillary infrastructure, such as processing facilities or factories, that are
on the site. On a large-scale mine site, there might also be several subcontracted,
smaller operations. These operations are not licensed for independent mineral
production by the central authorities.
Small-scale mine: A small-scale mine, permitted according to the Myanmar Mines
Law and Rules, is an operation involving the commercial extraction of minerals,
requiring small investments and a comparatively lower possibility of mineral
productivity. In practice, some permitted small-scale mines are larger, as sites may
consist of several, adjacent small-scale concessions. A ‘small-scale mine site’ may
therefore be larger than the size specified by the above regulations. As with large-
scale mine sites, there might also be several subcontracted, smaller operations on
a small-scale mine site. These are not permitted for mineral production by the
central authorities.

Informal mining sector
Informal operations: Mines which have been granted permissions by an ethnic
armed organisation (EAO), or mining activities that take place on land leased by a
company but for which the company does not hold a government-issued minerals
production permit, are referred to in the SWIA as informal operations.
Subsistence mine: According to the 2015 Amended Myanmar Mines Law, a
permitted subsistence operation carries out mineral production by using either hand
tools or machinery equipment of limited horse power. However, all subsistence
mines encountered during SWIA field research operated without a permit and
periodically relied on machinery which exceeded the specification. Therefore,
subsistence mines are included in the report as part of the informal mining sector.
Artisanal and Small-scale Mining (ASM) is a term frequently used to refer to
mining that relies on simple techniques and physical labour, which is often
performed without formal mining permits, has a low productivity, lacks safety
measures, health or environmental protections, may be practiced seasonally, and
is characterised by economic insecurity.
Subcontracted mine operation: On a licensed large- or small-scale mine site, the
operation of an adit (an entrance to an underground mine, which is horizontal or
nearly horizontal, for the purpose of entering, draining water and ventilating the
mine) or pit may be subcontracted out to individuals or smaller companies, called




subcontracted mine operators in this report. Such arrangements most frequently
function on the basis of production sharing between the permit-holder and the
subcontractor. The subcontractor has to respect the rules set by the permit-holder.
Subsistence mining area: Where many very small mines operating at
subsistence-level with limited investment are clustered close together
geographically, it is referred to in this report as a subsistence mining area. Such
areas were frequently found to include informal small-scale and subsistence mines,
miners working on waste piles, cooperatives of panners and, in some areas, small-
scale mines that had been granted permissions to mine by a local EAO. An alluvial
or hard rock subsistence mine site is usually structured around a ‘pit owner’ who
has established control of a small area, often by having raised the capital to invest
in machinery.

Workers

Workers: Workers in the formal mining sector include employees who are
directly employed by the licensed operator. These workers usually, but not always,
have a formal, written employment contract and a fixed monthly wage. Such
operations may also employ contract labour, workers contracted by a third-party
to work for the main company, as well as daily workers or casual workers who
are employed on a day-by-day basis, subject to availability of work. Such workers
are paid only for the days they work and the pay may vary according to the type of
work carried out on a particular day. Subcontracted mine operations also employ
daily workers. Individuals and groups, sometimes family units, may also pay a fee
to a permit-holder to pan or sort through mine waste on the permit-holder’s
concession and usually have to share their production with the permit-holder.
These workers are referred to as subsistence miners.

On subsistence mine sites, usually the pit owner operates the pit helped by workers
employed on a daily basis or a production sharing basis. On gold mine sites, there
may also be panners. Panners are more often self-employed and many adult gold
panners work in groups of three to five, splitting their production evenly.

NB: The definitions and examples given above are based on practices observed during
field research carried out by MCRB from December 2015 to May 2016 and as they
relate to the production of limestone, gold and tin. It is to be expected that there are
several other operational arrangements used in Myanmar’s mining industry, not least in
the large informal sector.



Executive Summary

This sector-wide impact assessment (SWIA) on limestone, gold and tin mining in Myanmar
analyses the impacts of mining of these commodities on the environment, local communities
and workers. It covers sector-wide, cumulative and project-level impacts, looking at both
the formal and informal parts of the sector. Recommendations are made to the Myanmar
Government, businesses, civil society, ethnic armed organisations and other governments
on how adverse impacts of the mining sector can be avoided and addressed, and how
positive impacts can be maximised. By outlining key findings from the extensive fieldwork
undertaken for the assessment and making concrete recommendations, the assessment
seeks to contribute to building a platform for dialogue about how Myanmar’s mining sector
can be shaped to contribute to poverty reduction and development.

Myanmar's national territory contains extensive mineral wealth with proven reserves
spanning industrial minerals and stones, heavy metals, jade and gemstones, and energy
sources such as coal and uranium. Although minerals have long been exploited in
Myanmar, much of the country’s geology remains unknown. The sector is characterised by
limited access to modern technology and financial investment, with most investment being
by Myanmar companies, some in collaboration with cross-border investors, and much of it
informal and unlicensed.

Overall, the SWIA research found few environmental, social and human rights protections
in the mining sector and widespread poor practices. Even at larger established mines, very
few good practice examples could be identified. Extensive adverse impacts on the
environment and human rights were documented throughout the country and across
different types of mining activities. This reality has led to the poor public perception of
mining in Myanmar. It means that if the mining sector in Myanmar is to be developed to
make a positive contribution to the country’s development, significant steps will need to be
taken by the Government, businesses and civil society, to address current adverse impacts
and work towards the implementation of good practices. Five main challenges that need
addressing are identified below.

The SWIA focuses on limestone, gold and tin in the exploration and exploitation phases
of the mineral value chain. These commodities were selected because, whilst the majority
of Myanmar’s mining revenue continues to come from jade and gemstone extraction, other
commodities are increasingly being developed. Furthermore, the environmental and
human rights impacts of jade and gemstone mining have received significant attention, both
nationally and internationally, whereas the impacts of other mineral commodities have not
been subject to the same level of scrutiny.

For all three commodities, the SWIA considers impacts associated with the formal (including
formally permitted large- and small-scale mines) as well as informal (including informal
subsistence mining) parts of the sector, as well as the interaction between these. While
there is no reliable data on the scale of the informal sector, MCRB field research and other
sources indicate that the informal sector comprises a large component of the mining sector
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for these three commodities. The role of the informal sector, as well as the potential for its
increased formalisation, therefore comprise important discussion points in the SWIA and
future dialogue and action on the Myanmar mining industry.

A SWIA goes beyond a particular project to assess the impacts of a sector at three-levels:
project-level, cumulative and sector-wide. This means that the mining SWIA addresses
the impacts of mining operations and activities on workers and communities, as well as the
impacts of the sector as a whole, on the enjoyment of human rights in Myanmar. The
methodology draws on established environmental and social impact assessment (ESIA)
methodologies, international human rights and labour standards, and key international
frameworks such as the United Nations Guiding Principles on Business and Human Rights.
The research conducted for the SWIA was both desk- and field-based, carried out over a
12 month period and including interviews with 1378 persons at 41 sites in 8 areas, and two
public consultations in Yangon. The field-based research included interviews with the full
range of relevant stakeholders, including Government, businesses, employees and casual
workers, local communities, civil society and others.

Five main challenges for achieving responsible mining in
Myanmar

1. Policies, laws and regulations relevant to mining activities lack clarity and
inhibit responsible investment

In the current process of regulatory reform, the legal landscape is changing rapidly,
including for mining. This has created a number of associated uncertainties. New laws and
regulations are not always consistent: there is a lack of alignment between different
applicable laws, and sometimes even contradictions or conflicting requirements. For
example, the fieldwork found inconsistencies between the Union-level requirements
outlined in the 2012 Environmental Conservation Law and permissions issued at
state/region-level regarding permissible distance of mining activities from water sources.
There is also lack of consistency between the Mining Rules and the EIA Procedure.

Furthermore, current laws and regulation are unclear regarding the attribution of
responsibilities for oversight of mining projects. For example, it is unclear which
government authorities are responsible for monitoring and oversight of environmental,
health and safety and labour conditions in mining operations. Such gaps and
inconsistencies are problematic for government oversight bodies. They are also problematic
for companies, which may be undertaking activities in a manner that is legal according to
one set of rules or regulations but not another.

The field research also found that there is a lack of guidance from the Ministry of Natural
Resources and Environmental Conservation (MONREC) on what precisely is required of
mine operators. In the absence of clear guidance it is difficult, if not impossible, for
state/region-level and township-level administrators, as well as companies, to have
certainty regarding the standards to be applied in mining operations. A number of —
apparently unnecessary - township-level requirements applied to mining companies,
particularly at the exploration stage - were identified during the field research that seemed
to have no basis in Union-level law or regulation. High level officials in some sub-national
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states and regions are blocking permitting without either the formal powers or a clear reason
for doing so. In some cases this appears to be attributed to a fear of allowing any mining,
given the experiences of the past, or taking responsibility for permitting.

While somewhat understandable in view of the extensive negative impacts of mining in
Myanmar documented in this report, this creates uncertainty for operators. That includes
foreign companies who previously avoided Myanmar and whom the sector needs to import
best practices and raise standards in the sector. Mining companies need clarity and
certainty regarding the legal and regulatory requirements to be able to implement operations
in a manner that is environmentally and socially sound, and financially viable. The lack of
clarity about government policy and approval procedures creates high levels of
inconsistency between different states/regions and townships as well as administrative
costs, and corruption risk. Permitting processes cannot be planned for by companies or
effectively tracked by Union-level mine administrators.

Overall, legal and regulatory uncertainties deter responsible investment and sustainable
mining practices, and this is clearly happening in Myanmar. In view of the fundamental
weakness of the 2015 Law, which then flow through to the Rules, a fundamental rethink is
needed, starting from the adoption of a national Mineral Resources Policy. This should lead
to the drafting of new Mining Law that leaves behind the approach of the 1994 and 2015
versions, based on modern model laws which already exist. This is necessary if Myanmar
wants to attract responsible mining investment and address past problems.

In the meantime, the Government needs to take urgent steps towards aligning the laws and
regulations applicable to mining operations, and clearly communicate requirements to
state/region- and township-level authorities, as well as mine operators, including
prospective investors.

2. The capacity of government and business actors to monitor and address
environmental, social and human rights impacts of mining is limited

Both the Government and companies were found to lack the technical capacity and human
resources to effectively monitor and address the adverse impacts of mining projects and
activities. This included:
e Capacity gaps in terms of technical knowledge of Government and company staff
responsible for monitoring and addressing impacts;
e Under-staffing of these functions;
e Lack of necessary equipment to conduct effective monitoring; and
e Lack of effective management systems in place for recording, tracking and
responding to information.

For example, none of the companies visited as part of the SWIA field research had a
community relations function, systematic management systems for health and safety
incident reporting, or environmental monitoring strategies and practices. At government
level, capacity limitations in terms of monitoring mining operations and impacts were
exacerbated by the lack of clarity around responsibilities for monitoring of specific aspects
(i.e. environmental, health and safety, labour standards). Absence of effective monitoring
was found to be exacerbated in the informal parts of the mining sector, where such
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monitoring was essentially completely absent; as well as in those operations and mining
areas in locations controlled by ethnic armed organisations (EAOs). While EAOs were
found to be extensively involved in mining operations and activities in terms of exercising
control over production and associated financial arrangements, only very limited examples
were identified where EAO involvement also encompassed setting environmental, social
and human rights standards for mining activities and subsequent monitoring of their
implementation and impacts.

The EIA process and the limited capacity of EIA providers was also identified as a critical
issue. Both the EIA reports reviewed as part of the SWIA as well as the field research on
the processes carried out to generate such reports found significant shortcomings by local
EIA consultants. In particular, the coverage of ‘social’ aspects in ElAs, as opposed to
‘environmental’ aspects, was extremely weak, despite the inclusion of social impacts being
a clear requirement in the 2015 EIA Procedure. The consultation and engagement
processes carried out as part of EIAs to date evidenced several limitations, such as
information being provided being too technical for participants to understand and/or
consultations not being carried out in local language(s). If EIAs and associated
management plans are to make a meaningful contribution to addressing the adverse
impacts of mining activities, the current weakness of ElAs, particularly by local providers,
must be addressed. Building the capacity of local EIA providers and government officials
in charge of assessing EIAs and associated management plans is a priority area for
development partner support.

3. The environmental, social and human rights costs of mining are externalised
on local communities

There is a cost to mitigating the inevitable adverse environmental and social impacts of
mining. However even in the formal parts of the limestone, gold and tin mining sector in
Myanmar, these costs are not currently borne by mine operators but by local communities
and the environment. Nonetheless, formal mining in Myanmar is not particularly profitable
particularly when commodity prices are low. Other costs are high such as licence fees,
taxes, and dead rent, and administrative costs associated with the bureaucratic and
unpredictable licensing process. This is further exacerbated by a multiplicity of informal
payments and demands, including in EAO-controlled areas, unpredictable requirements to
pay government security forces and one or more local EAOs.

If the Myanmar Government intends further development of the mining sector, it should
reconsider how the costs fall on the investor. A rebalancing is needed. This should ensure
that mine operators bear the costs for conducting operations in a manner that is
environmentally and socially sound and sustainable, and that this requirement is enforced,
while at the same time providing a more attractive investment climate by adjusting and
streamlining licensing fees, taxes, and other fees. Such an approach may also include
recognising that some current mining operations are not commercially viable if they were to
be better regulated for their environmental and social impacts. It will also raise questions
regarding the viability of the subsistence mining sector, including its potential formalisation
(discussed further below). Developing a Mineral Resources Policy that addresses these
factors and the wider sustainable development of the mining sector, including benefit
sharing, could help rebalance these costs and benefits.

12
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4. Governance of mining in conflict-affected areas is highly problematic

Mining operations and activities in areas controlled by ethnic armed organisations (EAOS),
or with strong EAO presence, are poorly governed (see further, Part 5.6: Conflict and
Security and Chapter 6). As noted above, operations in these areas are subject to a
complex web of formal and informal payments, and corruption. Unsound environmental and
human rights practices are common (e.g. use of mercury in subsistence gold mining without
any safeguards). EAO governance of operations in these areas was primarily found to
focus on production and fiscal arrangements, with little attention paid to environmental and
social safeguards. This is despite there being an explicit acknowledgment in the Nationwide
Ceasefire Agreement (NCA) that EAOs have responsibility for environmental and social
protection in their respective areas.

One concern which has been raised by EAOs and others, but not yet resolved in the peace
talks is revenue sharing. Since most impacts associated with mining projects and activities
are experienced locally, there are is a strong case for more benefits to go to local people.
International experience shows mixed results from regional revenue sharing in terms of
delivering actual benefits to local people, particularly in contexts where government actors
have limited capacity. While arrangements for revenue sharing need to be carefully
considered as part of any future federal state, there are other opportunities for benefit
sharing and creating shared value which do not require constitutional or legal change.
These include community development agreements (CDAS), shared infrastructure or local
content and employment requirements. They may be more immediate measures of
ensuring that workers and local communities can benefit from mining activities.

5. Extensive informality in the mining sector needs to be addressed

MCRB field research confirmed that much of Myanmar’s mining sector operates informally.
The informal sector includes subsistence mining activities as well as some larger mines
operating in areas partially or entirely controlled by EAOs. Subsistence mining is a source
of employment and livelihoods for many communities across Myanmar. However
subsistence mining is associated with a range of adverse impacts for workers, communities
and the environment, as well as links to conflict and informal payments (see Part 5). The
informality also has implications for the Myanmar economy, such as inability to raise
revenues and create sound employment opportunities, and has broader governance
impacts e.qg. lack of oversight, corruption, conflict.

To realise the development potential of the mining sector, efforts to progressively integrate
subsistence mining into the overall economy and reduce harmful practices will be critical.
While the 2015 amended Myanmar Mines Law acknowledges subsistence mining as a
separate category, preliminary study of the proposed 2018 Rules suggests that these are
currently burdensome - e.g. a requirement for subsistence miners to undertake an Initial
Environmental Examination (IEE) - and it will not economically viable for subsistence miners
to formalise their activities. A separate set of Rules for subsistence mining is advisable.

In designing a vision, policy and rules for the subsistence sector in Myanmar, many
stakeholders will need to be brought together, including government authorities at national-
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and state/region-level, EAOs, mining companies, and, most importantly
workers/communities. Further legalising, and formalising, subsistence mining has the
potential to enable better government oversight and taxation; and improve health, safety,
security and environmental performance for subsistence miners. But they need economic
incentives to formalise. Introducing blanket restrictions on subsistence mining or making it
too difficult economically or administratively for subsistence miners to integrate into the
formal sector may push the sector into further illegality and harm those who are most
vulnerable.

Overview of the SWIA report and main findings

This report starts with a general overview of the mining sector in Myanmar (Part 2) and
the legal and policy framework (Part 3) that currently applies to the sector. Key legislative
developments examined include the 2015 amendments to the Myanmar Mines Law and the
proposed Mines Rules of February 2018. The need for further mining-specific legislative
developments in the areas of environmental protection (as a supplement to the EIA
Procedure) and health and safety are also discussed. In the context of the rapidly changing
domestic governance structures, the role of the recently constituted MONREC as well as
other relevant government agencies at the national- and state/region-levels are explained.

Sector-level impacts, such as onrevenues, employment, conflict etc. are then reviewed
(Part 4). This includes sector-level economic impacts such as those associated with
taxation and revenues, production sharing arrangements, benefit sharing between the
Union- and state/region-levels, employment and economic opportunities and high level of
informality of the mining sector. The SWIA highlights significant obstacles to mining
contributing to economic development, linked to tax and revenue accounting, due to factors
such as government capacity, conflict and illegal trading in commodities. It discusses the
limitations associated with the use of production sharing contracts (PSCs) in the mining
context, as opposed to the use of investment agreements and/or a greater reliance on the
licensing process and general law. The economic potential of subsistence mining is
hampered by the high level of informality. The problems caused by the lack of a modern
mining cadaster are highlighted.

The complex topic of benefit sharing between the Union- and region/state-level is
contextualised in this chapter. The SWIA field research found few examples of local
communities benefiting from mining activities, whether opportunities for local employment
and supply chain development (local content) or more formal benefit-sharing arrangements
such as those offered through community development agreements (CDAs). The needs of
local workers and communities need to be addressed, in terms of employment,
infrastructure and service delivery, rather than the ad hoc approach of unclear requirements
for ‘CSR spending’ which was found in some areas. This spending often created further
governance problems. Instead, Myanmar should actively encourage companies to ‘create
shared value’ through local content and benefit sharing. This would be in line with global
trends in the minerals industry.

Sector-level governance impacts identified include challenges associated with the
licensing regime, governance of the mining State-owned Enterprises (SOEs) and military-
owned enterprises, and transparency. Whilst there have been some improvements in
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recent legislation and regulation in this regard, MCRB research shows that there is still a
lack of clarity in the permitting regime, and that the specific challenges faced by subsistence
miners within the regime have not been fully addressed. Despite recent MEITI efforts, the
role of SOEs in mining remains largely opaque, a challenge to be addressed in the current
reform process, given the substantial role that these enterprises play in the mining industry
and economy.

Gaps in legal enforcement and mine inspections are also discussed in this chapter. Of the
many issues discussed in the SWIA, the absence of effective monitoring of environmental,
social and human rights impacts of mining operations is one of the most significant
shortcomings. Lack of effective monitoring is due to a range of factors, including:
e Lack of clarity in terms of responsibilities for the monitoring of specific issues (e.g.
environmental and labour standards)
e Lack of coordination between the mining authorities and the environmental regulator
¢ Limited government capacity and budget
e Lack of knowledge on the part of companies with regard to new requirements (e.g.
requirements for Environmental Management Plans and Mine Closure Plans, and
e Slow start-up of new government monitoring responsibilities (e.g. government
committees charged with monitoring of Environmental Management Plans).

Addressing these challenges must be a first order priority for all involved stakeholders,
including government, companies and civil society, if the adverse impacts of mining
activities are to be avoided and effectively addressed. The chapter concludes with
consideration of the specific governance challenges associated with mining activities in
EAO-controlled areas.

Lastly, this section analyses sector-level environmental, social and human rights
impacts. This includes the assessment and management of environmental, social and
human rights impacts, community development and creating shared value and occupational
health and safety (OSH). Overall, field research observed that companies currently have
limited or inadequate systems in place for the systematic management of environmental
and social impacts. Whilst impact assessments are increasingly being conducted, they
often fall short of expected standards, in particular with regard to community consultation
and engagement. Subsequent implementation of mitigation measures is haphazard and not
effectively documented, monitored and followed-up. Similarly, spending on community
development spending by companies is ad hoc. Priorities are determined by community
elites, rather than considering potential alignment with national and local development
needs and priorities to ensure sustainability. There is an urgent need to ensure
comprehensive and aligned OSH laws and regulations. Lastly, environmental issues
associated with land and water, reduction of mercury use, and site rehabilitation and mine
closure planning are discussed, noting the need for further action and initiatives to be taken
to address these issues at the sector-level.

Following the discussion on sector-level impacts, cumulative and project-level impacts
(Part 5) are addressed under the seven subheadings: (5.1) Community Engagement and
Grievance Resolution; (5.2) Community Impacts and Development; (5.3) Land; (5.4)
Labour; (5.5) Women and Children; (5.6) Conflict and Security; and (5.7) Environment
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and Ecosystem Services. For each of these topics an overview of key issues, legislation
and regulation is provided, followed by detailed discussion of the field research findings.
Relevant international standards, guidance and initiatives for each topic conclude each
chapter.

With regard to community engagement and grievance mechanisms (5.1), field research
found that companies currently lack systematic stakeholder consultation and engagement
plans and practices. Consultation and engagement undertaken as part of EIA processes
often contains significant flaws from a human rights perspective (e.g. information provided
is too technical for people to understand, consultation is not conducted in the relevant local
languages). Nor is it clear how community views are taken into consideration in project
planning and impact management, including consideration of project alternatives.
Consultation and engagement beyond EIAs was found to be ad hoc, occurring primarily
between community elites and companies on bespoke issues, effectively excluding women
and other potentially at-risk stakeholders such as children, young people, the elderly, people
with disabilities and ethnic minorities.

No companies visited had an operational-level grievance mechanism in place.
Understanding of what grievances mechanisms are and the role they might play was very
limited amongst both company and community stakeholders. This is unfortunate given that
the field research demonstrated that there are significant grievances associated with current
mining projects. These relate to environmental impacts (including flow-on socio-economic
impacts on livelihoods, such as where crops and livestock are adversely impacted), impacts
on water, and impacts associated with in-migration and migrant workers, and land.
Grievances related to land were particularly frequent and severe.

The chapter on community impacts and development (5.2) addresses community health
and safety, development and employment opportunities, essential services, and cultural
heritage. Nearly all communities visited experienced adverse environmental impacts as a
result of mining activities. These also had health consequences, for example, soil and water
pollution, noise and smells, and fumes and dust from processing sites. A number of
accidents (some involving children) were also reported, in particular road accidents or
accidents associated with unannounced blasting. This again highlighted limited information
sharing on the part of companies, as well as insufficient identification and mitigation of
impacts. Public and community services were impacted in different ways. In some
instances companies appeared to make positive contributions, for example, by building
roads or installing electricity or water infrastructure. However, upon closer examination such
actions had sometimes been undertaken as a result of the company overstretching the
services in the first place, and were done without effective consultation of local communities.
Coordination between companies and local government regarding the provision of
particular services in specific locations was often haphazard. Stakeholders lacked clarity on
who had responsibilities for providing or monitoring what. Few adverse impacts on tangible
cultural heritage were identified. Companies were generally found to be respectful of
religious sites and support local religious institutions.

Mining takes place in rural areas, where the majority of households rely on agriculture as
their main source of income. Impacts on land (5.3) resulting from mining activities was
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found to be a critical issue. Despite initial reforms, the legal and policy framework on land
remains fragmented, internally inconsistent and incomplete. In the context of mining
activities this means people frequently have limited legal ownership or usage rights over
the land on which they live, farm or mine and correspondingly weak bargaining positions
when confronted with land transfer and transactions. Whilst the 2016 National Land Use
Policy is an important step towards addressing uncertainties and lack of clarity relating to
land governance and management, it is yet to be comprehensively implemented into law in
a manner that protects citizens’ land and property rights.

Resettlement was found to be poorly conducted. People had often been given very short
notice and to unsuitable sites e.g. land not suitable for similar or better habitation and crop
cultivation or too far from essential services. Ad hoc compensation rates did not cover
actual costs. The field research also found strong evidence of forced evictions in several
instances. Numerous livelihood impacts associated with land were also found. For
example, damage to land, crops and water sources essential for agricultural activities were
reported at many of the sites visited, in some cases even resulting in people moving and/or
becoming daily mine workers as a result of losing their land for livelihood-sustaining
agricultural activities. Informal subsistence miners, often internal migrants, were found to
be particularly at risk with regard to land-related impacts as they usually had no formal
ownership or usage rights over the land on which they lived and mined.

At most sites visited, the labour (5.4) conditions of workers were not in line with international
labour standards and the local labour laws. In both the formal and informal parts of the
mining sector, significant issues were found regarding health and safety. For example,
many companies had no, or substandard, health and safety procedures and practices in
place, and no formal incident reporting systems or tracking of health and safety incidents
and data. Personal protective equipment (PPE) was not provided or used, or was not
suitable for the health and safety risks posed. Furthermore, health and safety training and
government monitoring and oversight of health and safety standards in mines were found
to be very poor. Frequently, employees at formal mine sites did not hold copies of their
work contracts. Working terms and conditions in the informal sector were usually based on
an oral agreement between the workers and subcontracted mine owners. Union
representation was found at only one of the sites visited, with no alternative forms of worker
representation or grievance mechanisms observed at the vast majority of sites. In terms of
discrimination and harassment, it was observed that women were significantly under-
represented in the formal mining sector workforce (which is not uncommon in the mining
industry globally but nevertheless indicates systemic discrimination) and usually worked in
job types that were remunerated at a lower rate. Child labour was observed in most informal
mining areas, and was reported to have occurred at some of the formal mine sites as well.

Women and children (5.5) were found to experience specific adverse impacts related to
mining activities, as well as bearing a disproportionate burden of adverse impacts in some
cases. As flagged above, the field research found that women and men engaged in different
types of mining activities, experiencing a difference in pay. Overall, women were more
predominantly engaged in mine processing and ancillary roles that receive lower pay than
work in ore extraction, which is predominantly carried out by men. Women were also over-
represented in the informal sector and/or working as daily workers, rather than working in
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formal employment in mines. In addition to the insecurity associated with working in these
parts of the industry, the field research observed that the types of work women were
engaged in experienced higher exposure to mercury and other processing chemicals. At
one site panning and mercury use was described as ‘a woman’s job’, and mercury
processing usually occurred inside homes. As noted above, child labour was a critical issue
in subsistence mining, with children sometimes as young as six or seven years old involved.
In addition, children were found particularly at risk where accidents on and near mine sites
were concerned (e.g. a child reportedly drowned while swimming in the ponds created by
topsoil removal). Education was adversely impacted by mining activities in different ways,
for example, physical access to education being limited as a result of mining-related
resettlement, or disturbances caused by noise and dust during school hours. In subsistence
mining areas it was also reported that some parents deprioritised school attendance to have
their children work with them in mining, as they perceived that there were no alternative
future opportunities for their children.

Community insecurity near mine sites was one aspect examined under the topic of conflict
and security (5.6). According to MCRB field research, more than half of the sites visited
were either entirely or partially controlled by ethnic armed organisations (EAOs) and/or had
substantial military presence in the form of military-affiliated companies. This created fear
amongst local communities and reinforced a culture of company-armed group alliances
where villagers were hesitant to voice dissent for fear of reprisal. MCRB field research also
included visits to several areas plagued by high levels of drug abuse (most prevalent in
subsistence gold mining areas), which community members reported to be linked to
elevated levels of insecurity and crime. Subsistence mining areas also faced specific issues
relating to security and conflict. For example, subsistence miners were found to be
subjected to unofficial taxes, charged by both government and EAO representatives, and
raids confiscating their tools. Instances of conflict between subsistence miners and formal
operations were also reported, often relating to the arrangements made between
subsistence miners and formal miners regarding their production sharing arrangement in
return for ‘permission’ for the subsistence miners to extract on the larger concession.
Limited planning and professionalisation of the security function within formal and larger
companies was consistently observed, both relating to the engagement of private security
guards, as well as arrangements between companies and public security forces for security
provision at mine sites.

Regarding environment and ecosystem services (5.7) inappropriate water and waste
management, land degradation and lack of site rehabilitation and mine closure policies were
critical issues identified through the field research. At numerous sites chemical waste and
industrial effluents were discharged into waterways untreated, causing damage to rivers
and groundwater systems and aquatic life. Both permitted and informal mining activities
were also found to be operating in and near waterways, basins and rivers, some clearly in
breach of the legally stipulated distance requirements. Subsistence mining activities were
also found occurring directly in creeks and waterways. Waste management, including of
tailings, was an issue at most sites, including accidents resulting from the malfunction of
tailings storage facilities. Soil erosion and pollution was widespread causing adverse
impacts on farmland with flow-on effects on livestock and people’s livelihoods. Topsail
management practices were essentially non-existent, with most companies stripping and
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not saving topsoil and undertaking no activities to rehabilitate land. While some efforts were
reported on behalf of local government agencies to compel companies to implement better
practices, companies were of the view that site rehabilitation did not fall within their ambit
of responsibility. None of the sites visited had adequate rehabilitation plans in place for
mine closure, despite this being a new legal requirement.

A final chapter (Part 6) discusses legacy and current conflicts and state-building in
Myanmar, with an emphasis on natural resources as a driver of conflicts. This section looks
at armed group involvement in mineral extraction. It focusses on Kachin State, the Wa and
Pa-O Self-Administered Areas in Shan State and the conflict dynamics and EAO
involvement in the minerals sector in Southeast Myanmar, hamely Kayah, Kayin, Mon and
Tanintharyi states and region. MCRB field research carried out in 2016 visited all of these
conflict-affected regions, with the exception of Mon State and the Wa SAR. This region-
specific governance and conflict analysis aims to contextualise the specific field findings
relating to conflict and insecurity by situating these within a wider historical and political
perspective.

The report concludes with Recommendations to Government, businesses, ethnic
armed organisations (EAOSs), civil society and other international actors (Part 7).
These are summarised on the next page.
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Recommendations to the Government of Myanmar
1.

No obs

Adopt a National Mineral Resources Policy; use it as the basis for new mining
legislation, and for ensuring Myanmar’s mineral resources benefit local people and
do not drive continued conflict

Simplify and align mining, investment, environmental and safety permitting, and
the legislation which underpins it

Address gaps and inconsistencies in environmental and social safeguards for
mining

Improve enforcement of laws and permit obligations

Strengthen processes for judicial and non-judicial remedy

Enhance public participation and transparency

Take steps towards formalising subsistence mining and reducing harmful practices

Recommendations to Companies in the Mining Sector

©N>ORAWDNPE

Commit to applying international standards of responsible business conduct
Implement human rights due diligence

Identify and mitigate adverse impacts

Implement heightened due diligence in conflict-affected areas

Establish an operational-level grievance mechanism for each mine

Engage with stakeholders, particularly workers and communities

Develop local content, supply chains and community capacity

Support the formalisation of informal and subsistence mining

Take collective action to improve responsible mining practices

Recommendations to Ethnic Armed Organisations
1.
2.
3.

Develop EAO approaches to mining policy and permitting
Improve governance of, and standards at, EAO-permitted mining operations
Protect the rights of communities affected by mining

Recommendations to Civil Society Organisations
1.

Support local communities impacted by mining so that negative impacts are
prevented or mitigated, and they obtain remedy

Advocate for relevant legal and policy reforms

Participate in multi-stakeholder initiatives and make use of the data and dialogue
opportunities they offer

Recommendations to Other Governments

1. Provide technical assistance to strengthen environmental and social safeguards in
mining
2. Provide technical assistance to formalise subsistence mining
3. Support EAOs to address impacts of unsustainable mining in conflict-affected
areas
4. Encourage foreign investors to invest responsibly in Myanmar
20
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In this section:
Why a Sector-Wide Impact Assessment (SWIA) on Mining in Myanmar
SWIA Objectives
Target Audience
The Reference Framework for the SWIA
Expectations for Responsible Business Conduct in Myanmar
SWIA Methodology
. Scope of Commaodities: Limestone, Gold and Tin
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Myanmar’s national territory contains extensive mineral wealth with varied deposits
throughout the country. Proven reserves span industrial minerals and stones, heavy
metals, jade and gemstones, and energy sources such as coal.! However, the sector
makes only a limited contribution to Myanmar’s GDP. Although minerals have long been
exploited in Myanmar, the country’s overall geology remains largely unknown and its mining
industry is underdeveloped. The sector is characterised by limited use of modern
technology and financial investment, with local companies lacking the required capital and
expertise. The Myanmar Union Government (the Government) is eager to attract foreign
investors to develop this ‘last mining frontier. Myanmar has joined the EITI and is
undertaking significant legal reform. In December 2015, the 1994 Myanmar Mines Law was
amended? and after significant delay, in February 2018 revised Mining Rules were adopted
by Cabinet.

Following Parliamentary elections in 2010 and the start of the reform process, economic
sanctions against the country were eased and foreign investment increased. After an early
surge, albeit from a very low base, economic growth has slowed to 6.3% but is predicted to
stay at over 7% in the period 2018-2020.2 However, following decades of isolation,
authoritarian rule, ethnic conflict and economic sanctions, Myanmar — and the mining sector
in particular — remains a risky destination for foreign investors. Globally, the fall in mining
commodity prices has put the mining industry under pressure and investors are less inclined
to develop new projects. No new mining FDI was approved in FY 2016-20174 and it was
less than 1% of FDI in 2015-2016.5 Even investment by Myanmar companies, as approved

1 Oxford Business Group, Myanmar's holds a diverse mix of mineral resources, 2016

2 Valentis Resources, 2015 amended Myanmar Mines Law [unofficial translation/comparison], 27 Jan 2016
3 www.tradingeconomics.com/myanmar/forecast

4 Commit and act approach expected among investors, Myanmar Times, 28 April 2017

5 https://www.dica.gov.mm/sites/dica.gov.mm/files/document-files/fdi_yearly by sector.pdf
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by Myanmar Investment Commission, has been only 1% of total investment in recent
years®.

Currently mining is not contributing significantly to the development of Myanmar. However,
when appropriately regulated, it has the potential to do so, not least through job creation
and the important revenues it can generate for the State. Foreign investments complying
with internationally agreed standards for responsible business can also contribute to raising
the standards of business conduct in the sector, particularly by requiring or encouraging
local business partners to improve their practices.

This report starts with a general overview of the mining sector in Myanmar (Part 2) and the
legal and policy framework (Part 3) that currently applies to the sector. Sector-level impacts,
such as those relating to revenues, employment, conflict etc. are then reviewed (Part 4).
Cumulative and project-level impacts (Part 5) are addressed under the following seven
subheadings, including discussion of the relevant field research findings for each topic: (5.1)
Community Engagement and Grievance Resolution; (5.2) Community Impacts and
Development; (5.3) Land; (5.4) Labour; (5.5) Women and Children; (5.6) Conflict and
Security; and (5.7) Environment and Ecosystem Services. Relevant international
standards, guidance and initiatives related to each of the topics are noted at the end of each
section. The particular circumstances and challenges associated with conflict-affected
areas are then discussed (Part 6). The report concludes with recommendations to
Government, businesses, civil society and other actors (Part 7).

A Sector-Wide Impact Assessment (SWIA) is intended to sensitise government decision-
makers, businesses, investors and civil society to the human rights impacts of mining; to
encourage appropriate steps to prevent and mitigate the negative human rights impacts
associated with the sector and to amplify positive human rights impacts through changes in
law, policy, contracts, operations or other measures.

A SWIA assesses the impacts of a sector at three levels: (i) project-level; (i) cumulative;
and (iii) sector-wide. This means that the mining SWIA addresses the impacts of specific
mining operations and activities on the enjoyment of human rights by workers and
communities, as well as the impacts of the sector as a whole.

To facilitate responsible business conduct (RBC) in a complex environment such as
Myanmar and contribute to maximising the benefits for society of business activities, the
Myanmar Centre for Responsible Business (MCRB), the Institute for Human Rights and
Business (IHRB) and the Danish Institute for Human Rights (DIHR) have carried out a series
of SWIAs of key sectors of the Myanmar economy. Three assessments have already been

6 https://www.dica.gov.mm/sites/dica.gov.mm/files/document-files/mcil _0.pdf
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published, focusing on the Oil and Gas,” Tourism,® and Information and Communication
Technology sectors.®

This SWIA aims to:

Provide the Government with analysis and targeted recommendations to shape a legal
and policy framework that is conducive to protection of, and respect for, human rights
in the mining sector in Myanmar, at a time of regulatory reform.

Inform domestic and international mining companies currently operating in
Myanmar, or looking at future investment opportunities, as well as companies involved
in the global mining value chain, about the impacts of mining activities on the human
rights enjoyment of workers and communities and the impacts of the mining sector on
wider society; with a view to supporting companies in developing and implementing
robust processes to identify, prevent and address adverse human rights impacts
(‘human rights due diligence”).

Inform women and men in local communities, including subsistence miners and
those working in the formal mining industry, so that they have a better
understanding of the respective duties and responsibilities of the Government and
business actors. This should help them to engage in community consultation, raise
grievances regarding the adverse impacts of mining activities, and share benefits
through jobs and community development.

Enable international and local development partners to align their support to the
sector so that human rights are better protected and respected.

Build the capacity of ethnic armed organisations, civil society, the National
Human Rights Commission, trade unions and the media to: participate in law and
policy development relevant to the impacts of the mining sector; engage with law- and
policy-makers, companies and other actors to identify, understand and address the
human rights impacts of the mining sector; and to leverage international standards and
approaches in their interventions.

Build the capacity of Myanmar researchers to better understand international
standards relevant to mining and other business activities in Myanmar and to be able to
conduct human rights impact assessments (HRIA).

The SWIA particularly refers to the following international standards:

The 2011 United Nations Guiding Principles on Business and Human Rights which
constitute the primary benchmark for the SWIA (see Box 2)

The 2011 Organisation for Economic_Cooperation and Development (OECD)
Guidelines for Multinational Enterprises which apply to companies domiciled in an
OECD country and operating in Myanmar. The human rights chapter of the Guidelines
is aligned with the UN Guiding Principles.

” MCRB, Sector-Wide Impact Assessment Oil and Gas, September 2014
8 MCRB, Sector-Wide Impact Assessment Tourism, February 2015
9 MCRB, Sector-Wide Impact Assessment ICT, September 2015
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The 2012 International Finance Corporation (IFC) Performance Standards 2007
Environmental, Health and Safety (EHS) Guidelines for Mining. The Performance
Standards comprise detailed standards for many topics relevant to mining operations
and the EHS Guidelines are mining specific. The IFC EHS framework is designed to be
applied by the private sector.

The 2013 OECD Due Diligence Guidance for Responsible Supply Chains of
Minerals _from _Conflict-Affected and High-Risk Areas provides detailed
recommendations to help companies respect human rights and avoid contributing to
conflict through their mineral purchasing decisions and practices.

The 2015 International Council on Mining _and Metals (ICMM) Sustainable
Development Framework.°

Box 2: The United Nations Guiding Principles on Business and Human Rights

The UNGPs were unanimously endorsed by the UN Human Rights Council in 2011 and
are now an authoritative global reference point on business and human rights. They
are applicable to all internationally recognised human rights. Businesses must ensure
that their activities do not infringe the human rights set out in the International Bill of
Human Rights (comprising the 1948 Universal Declaration on Human Rights, 1966
International Covenant on Civil and Political Rights, and 1966 International Covenant
on Economic, Social and Cultural Rights) and the principles concerning fundamental
rights set out in the 1998 ILO Declaration on Fundamental Principles and Rights at
Work, as well as other relevant human rights instruments.!* The UNGPs are intended
to provide operational guidance to States and businesses for the implementation of the
‘Protect, Respect and Remedy’ Framework, which clarifies and articulates the
complementary but distinct roles of States and businesses in protecting and respecting
human rights. The Framework and UNGPs are based on three pillars:
The State duty to protect rights-holders against human rights abuses by third-
parties, including businesses, through effective policies, legislation, regulation and
adjudication. States must prevent, investigate, punish and redress human rights
abuses that occur as a result of business operations.
The corporate responsibility to respect human rights, meaning that companies
should avoid infringing on the human rights of others and address adverse impacts
in which they are involved. To do so companies are expected to adopt a policy
commitment to respect human rights and carry out ‘human rights due diligence’ (i.e.
identify and assess impacts, act upon impacts identified, track and monitor
performance and communicate the process and results of due diligence).
Companies are also expected to provide for, or cooperate in, remediating any
adverse impacts that they are involved with, including by setting up or participating
in operational-level grievance mechanisms. Importantly, companies are expected
to address human rights impacts that they cause or contribute to, as well as impacts
related to their operations, products or services through business relationships,
such as impacts caused by suppliers or business partners
Box 3).

10 The ICMM brings together mining and metals companies, and national/regional mining associations.
Member companies are required to implement and measure their performance against a set of standards.
11 OHCHR, Core International Human Rights Instruments and Their Monitoring Bodies
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Access to effective remedy for victims of business-related human rights abuses,
through both judicial and non-judicial means, should be provided. While the State
should guarantee that victims have access to both judicial and non-judicial
remedies, operational-level grievance mechanisms (OGMs) that meet the
effectiveness criteria outlined in Guiding Principle 31 should also be available.

Box 3: Impacts through Business Relationships

According to the UN Guiding Principles, businesses are required to consider actual and
potential human rights impacts which are: caused by the business; impacts that the
business contributes to; and impacts that are directly linked to a company’s operations,
products or services through business relationships, including both contractual and non-
contractual relationships. This means that businesses need to identify and address
adverse impacts of their local business partners or suppliers. Some examples of the
different types of impacts are included below.

A business may cause human rights impacts, e.g. if it discriminates in its hiring

practices by not affording equal opportunity to indigenous applicants.

A business may contribute to human rights impacts, e.g. if it discharges a

permissible amount of pollution into the local environment which, together with

discharges by other companies, causes cumulative adverse impacts on community

use of ecosystem services such as water.

A business may be directly linked to an impact, e.qg. if it provides financial loans to

a project that breaches agreed standards and causes environmental pollution,

thereby impacting on the health of local communities.

Daw Aung San Suu Kyi, leader of the National League for Democracy (NLD), the current
governing party, has called for responsible investment in Myanmar, as have Ministers. For
example, U Myint Maung, Tanintharyi Region Minister for Natural Resources and
Environmental Conservation, said “Our Chief Minister has said we will tackle all the mining
issues before we give any new recommendations to applicants. If the companies already
operating mines do not follow the laws, it will be difficult for new companies to get mining
permits in the future.”*? The previous administration of President U Thein Sein conducted
an investment policy review of the country with the OECD. The 300+ page report from 2014
starts with a chapter on responsible business, focused on human and labour rights and how
international standards for RBC can be introduced in the country (see Box 4).13

International companies operating in Myanmar are expected to act as industry leaders on
environmental and social performance. Governments of countries where multinational
enterprises are domiciled or from which they operate (‘home governments’) also play a key
role in expressing and incentivising expectations for responsible corporate behaviour and

12 Myanmar Times, Two Controversial Tin Mines Suspended in Southern Myanmar, 21 July 2016
13 OECD, Investment Policy Reform in Myanmar, March 2014, pp. 49-60
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then following up to ensure that the standards are applied. On 7 October 2016, the US
government removed most sanctions against Myanmar, including those relating to jade and
gems and the State Department’'s Responsible Investment Reporting Requirement, which
had been the only explicit home country reporting requirements on businesses investing in
Myanmar.* The reporting requirements were intended to prompt US businesses entering
the country to consider key risks upfront.

Box 4: Recommendations made by the OECD as part of the Myanmar Investment
Policy Review Chapter on Responsible Business Conduct (RBC)®

Ratify major international human rights, labour and environmental conventions.
Enact and enforce domestic legislation consistent with these standards.
Strengthen the independence and expand the mandate of the National Human
Rights Commission.

Promote revenue transparency, such as through EITI.

Ensure that domestic enterprises, including State-owned Enterprises (SOES),
conform to the new standards of behaviour and prosecute lawbreakers.

Expand the role of civil society (labour unions, local community organisations) to
help ensure that businesses obey the law.

Prepare sectoral master plans that include RBC (e.g. tourism).

Provide adequate protection of property rights, including for customary land.

Free, prior and informed consent (FPIC) for land acquisitions, relocations, etc.
Develop grievance mechanisms and provide redress to victims.

Work with home governments to promote respect for the UN Guiding Principles
and OECD Guidelines for Multinational Enterprises. Require foreign investors
receiving a permit from the Myanmar Investment Commission (MIC) to commit to
these principles.

Some home countries have introduced general responsible business expectations of their
companies and non-financial reporting requirements, which are not Myanmar specific but
would nevertheless apply. The 2015 Declaration of the G7 Countries included a strong
commitment to responsible supply chains.'® An increasing number of countries have
adopted, or are currently developing, National Action Plans on Business and Human Rights
setting out clearly the expectations.’

Chinese mining companies are expected to follow 2013 Chinese government guidelines
that refer to environmental protection®. These urge Chinese companies doing business
abroad to respect host country environmental protection laws, religions, and customs, and
ensure rights and interests of workers. They suggest that companies follow established
principles and practices of international organisations and multilateral financial institutions.

14 US Department of the Treasury, Burma

15 OECD, Investment Policy Reform in Myanmar, March 2014, p. 32

16 Declaration of the G7 Countries, 7-8 June 2015

17 A list of all national action plans is available on the UNOHCHR website

18 Guidelines on Environmental Protection in Foreign Investment and Cooperation, Chinese Ministry of
Commerce & Ministry of Environmental Protection, 4 March 2013; see also IHRB, Going Out in Search of Oil
and Gas: How should Chinese companies investing abroad tackle human rights challenges? 24 March 2014
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The China Chamber of Commerce of Metals Minerals and Chemicals Importers & Exporters
(CCCMC) issued Guidelines for Social Responsibility in Outbound Mining Investments in
2014. The CCCMC is a subordinate unit of the Ministry of Commerce and represents over
6,000 company members, including the majority of Chinese mining companies investing
abroad and trading mineral, metal and hydrocarbon products.

The SWIA methodology builds on established processes and procedures for environmental
impact assessment (EIA) and social impact assessment (SIA), often combined and referred
to as an ESIA (but in Myanmar referred to as EIA), as well as emerging practices around
human rights impact assessment (HRIA). The SWIA methodology was developed by DIHR
and IHRB in cooperation with MCRB.'° It has also been adapted for use on for a SWIA of
mining in Colombia by MCRB's sister organisation CREER, and IHRB.?°

This SWIA looks at impacts of the mining sector in terms of human rights. This can include
impacts associated with working conditions, consultation and engagement, land and
resettlement, the environment and water, etc., as well as impacts on wider governance
issues, including transparency and corruption, and the accountability systems needed to
address these impacts.

The scope of a SWIA encompasses a whole sector and involves assessing not only impacts

on individuals and groups that may arise from specific business projects, but also

cumulative impacts and sector-level impacts:
Project- or activity-level impacts: The SWIA looks across a range of existing projects
(i.e. formal mining operations) and activities (i.e. subsistence mining activities) in the
mining sector in Myanmar. The findings represent common project-level impacts,
recognising that impacts are often very context-specific and can be avoided or shaped
by (good and bad) practices of companies and relevant local actors.
Cumulative impacts: The presence of many mining projects and activities in one area
may give rise to cumulative impacts on the surrounding society and the environment
that are different and distinct from impacts of any single project or area of mining activity.
Managing these impacts typically requires government authorities to take a leading role.
The SWIA identifies activities that will likely lead to cumulative impacts and identifies
options for Government as well as collective sectoral action to address these.
Sector-level impacts: These are broader, country-wide impacts — positive and
negative — of the sector itself on the national economy, governance and the environment
and society. In order to be able to address the root cause of potential negative impacts,
the SWIA includes an analysis of the relevant policy and legal frameworks that help
shape business conduct and the national context that businesses and civil society need
to address in order to achieve business respect for human rights. The SWIA also draws
out recommendations on opportunities to improve human rights outcomes at the sector-
level. A sectoral view should help stakeholders see the ‘bigger picture’ of potential

19 See MCRB website for more details
20 Sector-Wide Impact Assessment of Mining in Colombia, 24 June 2016, CREER and IHRB
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negative impacts of projects in a whole sector, as well as potential opportunities for
positive human rights outcomes, and to make choices based on a broader perspective.

The SWIA is based on extensive desk-top research and fieldwork. The fieldwork was
carried out between October 2015 and June 2016. After a period of initial training, six
Myanmar field researchers investigated a total of 41 mine sites — including 11 large-scale
permitted mine sites (of which one was in the exploration phase), 15 small-scale permitted
mine sites, and 15 informal mining areas of various sizes — in Shan, Kayin, Kayah and
Kachin States, and Bago, Sagaing, Mandalay and Tanintharyi Regions.

The data from the field research is anonymised. This is because the intention of the SWIA
is to focus attention on trends in the mining sector, rather than the practices of particular
companies. Anonymity is also intended to ensure the safety and security of those
interviewed. The research findings should not be taken to apply to all situations,
organisations, or companies interviewed. Further information on the areas visited and the
number of stakeholders met with is provided in Annex A.

Bilateral meetings were also held in Yangon with various relevant stakeholders, including:
representatives of Myanmar and international mining companies and mining services
providers; international intergovernmental organisations; non-profit and civil society
organisations (CSOs);and local and international experts on mining law and governance,
mineral economics, mineral processing, subsistence mining, and environmental and health
impacts relating to the SWIA commodities. Two public one-day consultations were held in
Yangon in October 2016 (one in English language and one in Myanmar language) to receive
stakeholder feedback on the consultation draft, which was also published on the internet.

An Advisory Group was set up to help with identifying research priorities, planning, analysis
of findings, assisting with multi-stakeholder collaboration during and after the research
process and publication, and to provide input on recommendations. The Advisory Group
included environmental experts, civil society representatives, former government officials
and mining experts.

The SWIA focuses on three commodities: limestone, gold and tin. The research
conducted by MCRB maintained a particular focus on the mineral extraction phase, with the
majority of field visits focusing on operational mine sites. A smaller number of processing
sites, factories and post-closure mine sites were also visited (for a full overview of sites
visited see Annex A). The criteria applied to select the three commodities included:

Economic significance and prospects for development in the near future;

Impacts on the enjoyment of human rights;

Accessibility of mine sites, including security of field researchers;

Body of existing research and possibility for MCRB to add value to existing research

initiatives; and

Ability of MCRB to influence actors in the sector to implement SWIA recommendations.
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Other metals and minerals were considered but eventually not covered in the SWIA.
Cathode copper makes up the largest export metal produced in Myanmar which, with nickel,
supplies China's large manufacturing economy. 2! However, copper mining, and in
particular the Letpadaung copper mine, has been the subject of several reports and wide
national and international attention. 22 Concerning coal, it is unclear whether the
Government will proceed with coal-fired power plants. Furthermore, the thermal quality of
the deposits in Myanmar is reportedly low and most coal used for power would probably be
imported.2® While there are notable deposits of lead, silver and antimony, with the Namtu
and Bawdwin silver and lead mines in Shan State operative since the colonial period, these
commodities are not as significant in the national economy as those chosen for the SWIA.24

Myanmar is endowed with significant jade and gemstone deposits (rubies and spinels in
particular). Global Witness has estimated the jade industry to be worth USD 31 billion in
2014 alone, and found the sector to be controlled by networks of military elites, drug lords
and crony companies.?® In view of this work, security risks, and MCRB'’s limited scope to
engage with relevant businesses, MCRB chose not to focus on these sectors.

In contrast, there has been little research on quarrying of low-value minerals in Myanmar,
most of which is undertaken for domestic consumption. Moreover, considering the
construction boom in Myanmar, extraction of limestone for production of cement is likely to
increase, much of it in ethnic areas. Military-affiliated companies Myanmar Economic
Corporation (MEC) and Union of Myanmar Economic Holdings (UMEHL) have economic
interests in the sector and provide inputs, e.g. gypsum, to the cement production process.

Gold is one of the most important mineral commodities for Myanmar and is being mined in
many different locations, by subsistence miners and large companies, through a variety of
techniques.?® There are important alluvial as well as hard rock gold deposits throughout
Myanmar, with extensive deposits still relatively easily extracted by subsistence miners.

Tin — along with tungsten, tantalum and gold — is considered to be a ‘conflict mineral’, for
which the OECD recommends heightened due diligence. Myanmar has recently and rapidly
become a leading global tin producer and a major exporter, second only to Indonesia in
terms of global net exports. Most of Myanmar’s tin is exported to China, an important trading
partner and operator in Myanmar’s mining industry.?’

To encompass the diversity of mining activities in these three commodities, the SWIA team
selected mine sites of different sizes (from subsistence mining to large-scale industrial
operations), ownership structures (State-owned, privately-owned, foreign-owned), different
legal settings (formal and informal), different regional contexts (central regions of Myanmar,

21 2012 PowerPoint Presentation from Mining Summit, on file with MCRB.

22 Amnesty International, Open for business? Corporate crime and abuses at Myanmar copper mine, 10
February 2015

23 MCRB interviews, 2016

24 MEITI, Myanmar First EITI Report, December 2015

25 Global Witness, Jade: Myanmar's “Big State Secret”, 23 October 2015, pp. 6-7

26 MEITI, Myanmar First EITI Report, December 2015

27 Nicholas J. Gardiner et al, Tin mining in Myanmar: Production and Potential (2015)46:2 Resources Policy
pp. 219-233, p. 224
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ethnic regions including areas partly or fully controlled by ethnic armed organisations), and
different mining techniques (shaft mining, open-pit, etc.).
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Part 2
Mining in Myanmar

In this section:

Myanmar’'s Mineral Geology

The Mining Sector’s Significance in the Economy
Business Actors

Overview of the limestone, gold and tin sectors
Subsistence/Artisanal and Small-scale Mining (ASM)
The Mining Value Chain

Tmoow>

A. Myanmar’s Mineral Geology

Myanmar's territory contains extensive mineral wealth, with deposits present throughout the
country. Proven reserves span industrial minerals and stones, heavy metals, jade and gem
stones, and energy sources such as coal.?® As measured by reserves, Myanmar hosts at
least three mineral deposits of global significance: the Bawdwin lead-zinc-silver deposits;
the Monywa copper deposits; and the Mawchi tin and tungsten mine.?® In 2014, Myanmar
produced 10% of the world's mined tin supply (as opposed to scrap tin), emerging as the
world's third largest producer as production increased by 4900% from 2009 volumes.3°

There is some recent history of mineral exploration in Myanmar but the country's overall
geology and mineral reserves remain poorly understood. Available geological data is
limited (the latest geological survey took place in 2008) but publicised survey findings have
indicated deposits of silver, lead, tin, tungsten and antimony to be widely spread across the
country's territory, while gold, manganese, copper and coal reserves were all deemed to be
substantive.3! Geological maps and data are not generally obtainable for those states or
regions over which the Union-level Government does not hold full control.

There are significant gold, jade, gems and tin deposits in Kachin, Shan and Karen States,
all of which remain under partial control of ethnic armed organisations (EAOS). There are
also significant gold deposits in Mandalay Region and Sagaing Region. Sagaing Region,
which is home to the largest number of small-scale mining operations in the country, also
holds large copper, coal, gold, tungsten and scheelite deposits. Officially, gold ore is
restricted under Section 83A of the Foreign Exchange Management Law and also the
restricted exports list of the Ministry of Commerce, although exports were permitted in

28 Oxford Business Group, Myanmar's holds a diverse mix of mineral resources, 2016

29 Gardiner et al, Tin mining in Myanmar: Production and Potential (2015)46:2 Resources Policy pp. 219-233
30 Nicholas J. Gardiner ibid, p. 220

31 Stratfor, Myanmar: A Risky Mineral extraction Market, Stratfor Global Intelligence, 24 October 2013
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January 2018%. Gold is therefore — alongside iron, steel, limestone and industrial minerals
and barites — produced primarily for domestic consumption.33

Limestone deposits are present throughout several states and regions, with a deposit of
especially high quality running from the north to the south of Kayin State in a broad and
continuous band.** Mandalay Region holds important reserves of rubies, sapphires, iron
and barite. Shan State also has significant ruby and sapphire mines.3®

There are valuable tin, tungsten, scheelite and alluvial diamonds in Tanintharyi Region. A
tin belt runs from the east of Yangon southwards along the Myeik Archipelago passing
through Dawei where tin production has been concentrated and more than one hundred
primary tin deposits have been identified. Other significant tin occurrences include the
Mawchi Mine in Kayah State, once one of the largest global producers of tungsten and tin,
and deposits within the Shan State in the Wa Self-Administrative Region.3¢ Rakhine State
is a source of sandstone.?’

B. The Mining Sector’s Significance in the Economy

Myanmar's mining sector remains underdeveloped, characterised by small-scale
operations. The Myanmar Government cannot provide a value for current national reserves.
There is a lack of skills and technology needed for concentration and beneficiation. One
constraint for large-scale, professionalised mining operations is lack of reliable energy
sources and poor infrastructure. For international investors, other barriers to entry have
included past economic sanctions as well as numerous sources of political risk, such as
weak regulation and enforcement capacity, risk of complicity in human rights violations
related to land and security of the person, political uncertainty and persistent armed conflict.
To date, these factors, and high costs and unattractive economic terms, have resulted in
little formal foreign investment in the sector. Indeed foreign interest is waning. Two
Australian companies who had sought prospecting/exploration licences have announced
their withdrawal from Myanmar.38

According to Myanmar’s first EITI report, extractives contribute 6% to GDP, 24% of
government revenues and 38% of exports. But the mining sector represents only 15% of
total government extractives revenues. Of this 15%, jade and gems producers account for
88% of the mining revenue stream (see Table 5: Myanmar Extractives Revenue). The
competitiveness of the Myanmar mining sector lags behind other countries due to lack of
capital, poor quality equipment, low skills, and weak institutional support. For example, new
exploration is disincentivised by the current lack of an accessible mining cadaster. Creation
of an electronic mining cadaster is part of Myanmar’s action plan and required by the EITI
Standard under the MEITI process, supported by the World Bank.3°

32 Gold exports now permitted in Myanmar, Myanmar Times, 24 January 2018

33 MCRB interviews, 2016

34 International Cement Review, The Global Cement Report, Sixth Edition, 2005, p. 215

35 Dr James Shigley, Historical Reading: Ruby Mines of Burma, Geological Institute of America

36 Gardiner et al, Tin mining in Myanmar: Production and Potential (2015)46:2 Resources Policy pp. 219-233
37 Tin T. Naing et al, Provenance study on Eocene—Miocene sandstones of the Rakhine Coastal Belt, Indo-
Burman Ranges of Myanmar: geodynamic implications (2014) 386:1 Geological Society, London, Special
Publications pp. 195-216

38 Australian mining company to back out of Myanmar Investment, Frontier magazine, 17 March 2017

39 EITI, The EITI Standard 2016, February 2016
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Figures from the Myanmar Investment Commission (MIC) show that mining accounted for
around 4% of FDI between 2010-2011 and 2016-2017, but less than 1% in the years after
2010-2011 when a large investment was made in Letpadaung copper mine. Monthly MIC
figures for ‘citizen’ (i.e. Myanmar-owned) investment in 2017 show mining also accounting
for around 1% only.“°However these figures should be treated with caution as they
represent only commitments to invest, and not actual investment, but do not include local
investments which did not seek MIC approval.

Table 1: Mining Licences issued by State and Type as of 31 January 20184
(Figures in brackets show the 31 March 2017 figure)

State or Region gzraﬁf Small Scale F:tmﬂ Eﬁﬁ?' tSeL:]bCSe's g%i%S Total
Kachin 4 (4) 66 (80) 53 (53) |- - f'“g 123 (137)
Kayah 1(1) 15 (16) 9(11) |- - - 25 (28)
Kayin 6 (6) 34 (34) 17 (14) |1 6 (6) - 60 (71)
Chin - - 7(7) - - - 7
Sagaing 24 (24) | 142 (201) |42 (51) |9 2(2) 2(2) | 221(280)
Tanintharyi 19 (19) | 34 (36) 50 (53) | 3 - - 106 (108)
Naypyitaw 33 - - - - - 33
Bago - 2(2) 1(2) - - - 33
Magway 3 40 (37) 22 (25) | - - - 65 (65)
Mandalay 43 (43) | 245 (269) | 60 (70) |2 13(7) |89 (3) | 452 (392)
Mon 5 (5) 14 (18) 1(3) 1 4 (8) - 25 (34)
Rakhine 1(1) - 3(3) - - - 4 (4)
Shan (S) 16 (16) | 86 (94) 49 (60) | 3 2(2) -() | 156 (172)
Shan (N) 21 (21) | 47 (49) 18 (18) | 2 10 (10) |- (-) 98 (98)
Shan (E) 2 (2) 68 (76) 26 (27) | 3 - () -() |99 (108)
Ayeyarwaddy | 2 (2) - - - - - 2(2)
Yangon - - - - - 1 1
g?ggnl' 18 150 793 358 24 37 92 1454
(31 Mar 17) (150) (915) (396) (0) |(35) (5) (1498)

40 http://www.dica.gov.mm/en/topic/myanmar-citizen-investment-sector
41 Source: http://www.mining.gov.mm/DM_mm/1.DM_mm/Details.asp?submenulD=8&sid=1189
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Licenses for mining exploration have been issued for almost every region or state, with the
majority of exploration licences issued for Shan State (Table 1). Since the NLD government
came to power in 2016, there has been a significant decline in license issuing with a 6%
decline between October 2016 and March 2017, and a further 3% between March 2017 and
January 2018. This is due to expiring licenses not being renewed, and a de facto pause
since 2016 on issuing mining licences due to environmental concerns and uncertainly about
new Mining Rules. This has mainly affected small-scale mines. However a permits have
been issued. In particular 24 of a new form of ‘integrated’ permit, which covers the three
phases from Prospecting to Feasibility have been issued for the first time in 2017, mostly in
Sagaing Region and Shan State. The introduction of this ‘integrated permit’ has been done
in response to the concerns of foreign companies concerned that the Mining Law fails to
guarantee ‘conjunctive tenure’ i.e. certainty of licence retention on progress into the next
phase. There has also been a significant increase in small-scale processing permit issuance
in Mandalay Region.

Informal mines, generally small or artisanal in scale, also operate throughout the country.
In addition to informal mining activities, it is reportedly common for mining companies
holding a formal exploration licence to be actively extracting, processing, and marketing ore
and value-added mineral products.#?> While some try to pass this off as ‘exploratory mining’,
it is in fact a breach of permit conditions. According to several mining industry stakeholders,
it is also not uncommon for larger-scale operations to occur on small-scale concessions.
For example small-scale permit-holders may operate machinery that is only allowed on
large-scale concessions.

C. Business Actors
Local and international companies

Following the adoption of the State-Owned Enterprises Law in 1989, Myanmar began to
gradually open up to private investment in the minerals sector, via its State-owned
Enterprises (SOEs). These SOEs, each focusing on different commodities, operate through
JVs with Myanmar or foreign private companies, including military-affiliated companies.

There are restrictions on foreign investment in the sector (see Part 3, Investment Law) and
small-scale Myanmar mining companies form the majority of the sector. However many
small-scale ‘Myanmar’ operations, particularly in border areas, are backed informally by
Chinese capital. ¥ Foreign-owned mining companies must operate in joint venture
agreements with Myanmar companies or nationals (see Part 3: Legal and Policy
Framework). Relatively few foreign-owned mining companies currently operate in Myanmar.
In 2016, a total of 71 foreign firms had registered to work in Myanmar's mining sector,
although many were not active.** Other than Chinese, most foreign mining companies
showing interest are Thai, Korean, and Australian.*®

42 MCRSB field research, 2016

43 MCRB interviews, 2016

44 DICA, Foreign Investment of Permitted Enterprises, 31 July 2016
45 Gardiner et al, pp. 219-233
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As is typical of an emerging mineral province, foreign company interest is primarily from
small exploration companies, who will enter to test out exploration possibilities but lack the
technical capacity or the finances to go to production stage. These companies hope to
transfer their exploration licences to a larger company if a viable deposit is found. The
Amended 2015 Mines Law permits licence transfer, subject to the Ministry’s approval.

Military-affiliated companies

The two military-affiliated enterprises, Union of Myanmar Economic Holdings Limited
(UMEHL), sometimes called ‘o0o0-bine’ (meaning ‘holdings’), and Myanmar Economic
Corporation (MEC), both have interests in Myanmar’s mining industry. These companies
are both owned and managed by military officials but have different ownership and reporting
structures, the former being a company, the latter a state (military) owned enterprise.®
There is limited public information about their activities. UMEHL'’s subsidiaries include
Myanmar Imperial Jade Company and Myanmar Ruby Enterprise. Military personnel and
their families are also reportedly among the largest licence-holders for mining jade and other
precious stones.*” MEC was founded in 1997 to establish profitable heavy industries
capable of providing the armed forces with important supplies, including cement.*® It is
involved in limestone, marble, coal and gypsum operations in the Kayin and Shan State,
and Mandalay and Tanintharyi Region. During SWIA research, many stakeholders
including former MoNREC officials, mining companies and civil society representatives,
raised concerns about the accountability of the military-affiliated companies. The authority
of the mining sector SOEs and MONREC to regulate these military companies is unclear.

Ethnic Armed Organisations (EAOS)

Many EAOs are involved in the mining sector, and operate a parallel permitting and taxation
system which is not recognised under the current constitution. Barriers for central
government agencies in ensuring environmental and social compliance and co-option of
local branches of government in corrupt practices were observed in EAO-controlled areas
(see Part 5.6: Conflict and Security and Part 6: Region-Specific Governance and Conflict
Analysis). Company representatives interviewed said that foreign investors (mostly Chinese
and Thai) were able to invest in mining in areas controlled by EAOs by operating through
local partner companies. Such practices were found to occur in exploration, extraction,
processing and waste ‘mining’ and refining, especially in the gold and industrial minerals.

Myanmar Federation of Mining Associations

The Myanmar Federation of Mining Associations (MFMA) is the national industry
association for Myanmar miners and retailers of mineral commodities.*® It federates the
regional mining industry associations present in certain states and regions, such as the
Mining Federation of Eastern Shan States. The vision and mission of MFMA include:

B Promoting the growth of the mining sector and developing it so that it is an important
economic industry;

46 NRGI, Gilded Gatekeepers: Myanmar’s State-Owned Oil, Gas and Mining Enterprises, January 2016, p. 3
47 Ibid, p. 49

48 MEITI, Myanmar First EITI Report, December 2015, p. 48

49 MCRB interview, 2016
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B Promoting foreign and local investment and technology for the development of mining;
B Conducting research to improve mining and processing procedures; and
B Forming an association in each state and division.

The MFMA represents private sector investment in the mining industry. It includes a
number of implementation and management committees, such as the Financing
Committee, International Relations Committee, Environmental Conservation Committee,
and the Research and Development Committee.

While the MFMA encompasses some members from the gems sector, the jade and gems
sector is primarily organised separately, through the Myanmar Gems and Jewellery
Entrepreneurs Association (MGJEA).

International Investors for Mineral Development Association (IIMDA)

On 15 December 2017, the newly formed IIMDA, representing around 23 mostly Australian,
British, Canadian and US mining companies and their Myanmar JV partners met State
Counsellor Daw Aung San Suu Kyi to discuss mining transparency and the need for the
sector to adopt international best practice.°

D. Overview of the limestone, gold and tin sectors

This Mining SWIA focusses on the production of limestone, gold and tin in Myanmar.

Limestone extraction and cement production

The key stages of limestone extraction include clearing extraction sites, often using a
bulldozer, and stripping of topsoil, trees and vegetation using excavators. The subsequent
stages include drilling and blasting to expose and excavate the desired rock, before loading
excavated rock onto front-end loaders. The limestone is then crushed and separated in
stockpiles, which are ultimately loaded onto trucks for transport to Yangon or other markets
or storage places.

Myanmar's limestone production is split into two main types, depending on the physical
properties of the stone. Stones with high calcium content are used as raw material for
cement production. Limestone found to have a particularly beautiful colouring is used as
dimension stone.5! If the limestone is to be used for cement, it is very finely crushed and
may be processed wet or dry. Wet processing entails purifying clay in a wash mill. The
washed clay is then mixed with limestone which has been crushed into small pebbles,
resulting in a raw slurry. The slurry is placed in a kiln in which high temperatures facilitate
chemical reactions resulting in hard grey balls which are called clinker cement. As of
2016/2017, there is oversupply of clinker on Asian markets, much of it from China®?. Clinker
is ground to a fine powder which is mixed with gypsum to make cement. In the dry process,
the same raw materials are mixed, but the mixture is dried, then pulverised. Cement mix
may be produced as ready-mix or requiring additional clay before use. Myanmar is

50 Daw Suu stresses transparency, accountability in the mining sector, Frontier magazine, 22 December 2017
51 International Cement Review, The Global Cement Report, Sixth Edition, 2005, p. 216
52 Asian Cement 2017: Looking to the Future LEK Consulting, Tradeship Publications, March 2017
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increasingly producing ready-to-use cement mixes, which usually fetch a higher value than
less processed kinds.

Myanmar's dependency on cement imports is decreasing as the construction of domestic
plants increases national levels of cement production, something the government is
encouraging. As of 2014, there were two state-owned and 12 privately-owned cement
factories in Myanmar. This number has since increased. In 2014, the Myanmar Investment
Commission (MIC) gave permission for nine additional factories to be constructed. Local
investors are seeking to build cement factories in Mandalay Region and Mon, Kayin and
Shan States, but in some cases face local opposition.53

The industry trend appears to be for domestic producers to predominantly sell their cement
for government-sponsored projects, while the private construction industry is supplied to a
much greater extent by imports, most frequently from Thailand. Some of the domestic
cement production is also traded through local traders. Local traders typically organise for
the cement to be transported by truck from the processing plants to the central storage
depots in larger towns.

Common environmental and human rights impacts associated with limestone extraction and
cement production include deforestation and damage to biodiversity, dust creation, with
associated health impacts, as well as noise and vibration. Given the high energy demands
of cement plants, often using coal, there are environmental and human rights impacts
associated with the fuel and power source.

Gold extraction, recovery and processing

Broadly speaking, there are two main types of gold deposits present in Myanmar’s geology:
placer and hard rock ore. In alluvial or placer deposits, a concentration of the mineral is
present amongst loosely packed sedimentary material. Hard rock deposits include quartz
veins present inside rock mass, sometimes buried deep underground.

Placer deposits are typically much easier to access and excavate, so subsistence miners
generally extract alluvial gold.>* Gold in placer deposits can be extracted using simple
methods such as gold panning and sluicing, which result in the direct recovery of small
pieces and flakes of gold. Alluvial deposits may also be broken down with high-pressure
jets of water, called hydraulic mining or hydraulicking. Panning, suction dredging, hydraulic
mining and riverbank mining are the primary artisanal and small-scale (ASM) mining
methods for recovering gold from alluvial sediments in Myanmar.

Quartz veins, on the other hand, may be many metres underground, covered by many
metres of rock mass and so may require more sophisticated exploration techniques and
mining equipment both to discover and to extract. Non-quartz, hard rock deposits are
extracted by both ASM miners (to a lesser extent than placer deposits) and large-scale
industrial mining companies, both using both open pit and sub-surface mining techniques
such as shaft mining.%®

53 Qver 2,500 villagers protest against MCL'’s power plant, Irrawaddy, 21 February 2017
54 Images Asia and Pan Kachin Development Society, At What Price, November 2004, pp. 23-30
%5 Images Asia ibid, p. 25
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Once excavated, the gold ore will be crushed and/or sluiced prior to cyanidation and/or
mercury amalgamation - a process where the gold ore and mercury are mixed to form an
alloy which is burnt by miners, causing the mercury to evaporate -in order to separate the
gold from waste rock, soil and other sediments. Cyanidation is nominally banned in
Myanmar, except for exemptions at a few key, large-scale gold projects. If cyanidation is
controlled, it is a safer process which produces a higher gold yield than the mercury
amalgamation more frequently undertaken by ASM miners.% If mercury is added at this
stage in the process, the mercury amalgam is squeezed, often by hand, then burned by the
miner who can see the process occurring as it happens. This is important, as even where
ASM miners may be leased access to cyanidation facilities of some officially permitted
large-scale mines, many are frequently reluctant to use cyanidation as they are unable to
observe what happens inside the facility of that large-scale mine and therefore do not trust
that they will recover the full yield of their gold from the facility.®’

Common environmental and human rights impacts associated with gold extraction and
production are covered below (see Artisanal and Small-scale Mining).

Tin extraction and concentration

Myanmar has many primary deposits and placer tin deposits (where weathering has caused
deposits to mix with sediments over time), and high alluvial concentrations of cassiterite (tin
ore) in the gravel in streams and on riverbeds.% As with gold, alluvial deposits are
especially advantageous and accessible for artisanal miners as there is no primary ore to
crush. Excavation is easily achieved using basic tools such as shovels or smaller diggers.>°
Following excavation, the tin is concentrated through gravity separation by using a sluice or
shaking table, which allows for the recovery of varying grades of tin.

Unlike many types of processing for gold, the gravity separation method used for winning
tin concentrates do not rely on chemicals. Instead, water is used as the separation medium
in the process in which the difference in specific gravity is utilised to separate tin and
associated gangue (the commercially valueless material in which ore is found). This means
that the process is not hazardous to human health. However, when tin is associated with
tungsten in veins, sulphide minerals are commonly included in the gangue. This poses
health problems as some flotation methods use chemicals in the separation process. The
grade of tin mineral is also significantly lowered depending on the tungsten content.
Magnetic separators are normally used to separate tungsten from tin as a clean-up process
prior to export.

At present, there are limited smelting facilities in Myanmar. Most tin concentrate is exported
to Thailand, Malaysia or China for smelting, legally or illegally.5° The one government-
owned smelter, near Yangon, run by Mining Enterprise No. 2 (ME-2), appears to be only

56 Images Asia ibid, pp. 27-30

57 MCRB interview, 2015

58 Gardiner et al, Tin mining in Myanmar: Production and Potential (2015) 46:2 Resources Policy pp. 219-233
59 MCRB field research, 2016

60 MCRB interviews, 2016
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intermittently operative, and ME-2 is currently looking for private investors to upgrade the
facility and expand production capacity.

Common environmental impacts associated with tin extraction and production include water
strain and scarcity. 1 Processing is water-intensive and produces large amounts of
wastewater containing leftover dust and silt. This may cause significant environmental
impacts if not properly managed, including siltation of rivers and waterways with impacts on
aquatic life, and wastewater flooding of community land. %2 However, given that no
chemicals are needed to refine or concentrate tin, the environmental impacts observed in
Myanmar were found to be less pronounced than the pollution caused by gold production.
Globally, tin extraction has been linked to conflict and related human rights violations,
especially in the Democratic Republic of the Congo and the surrounding Great Lakes
regions (see Conflict Minerals, Chapter 3).63

E. Subsistence/Artisanal and Small-scale Mining (ASM)
Overview of ASM and subsistence mining

ASM is characterised by the use of rudimentary, labour-intensive techniques for mineral
extraction, often under hazardous conditions. ASM miners generally lack capital, access to
support services, health and safety protection, and occupational expertise.®* ‘lllegal mining’
generally refers to activities that defy applicable legal frameworks. However, there is often
no applicable legal framework for ASM workers to operate under, leading them to work
without formal or legal permits. A key driver for ASM is poverty; small-scale or artisanal
mining often provides the main source of livelihood for many poor communities. Globally,
it is estimated that artisanal mining employs over 20 million people and that 80 to 100 million
people’s livelihoods are dependent on it. ASM is responsible for 15-20% of global metals
and minerals production, particularly for gold, sapphire and diamonds.5®

ASM provides considerable economic opportunity for many poor communities. In some
country contexts it can generate around five times the income of other rural-based poverty
driven activities, such as small-scale fishing and forestry, and therefore represents a
divergence from more traditional livelihoods and an escape from rural agrarian poverty.%®
For some, it can lead to income diversification. For others it is a primary livelihood activity
that provides greater financial returns than income from other sectors.®” ASM represents
an important component of the livelihood of women in mineral-rich regions.®® The higher
income from mining relative to farming was also mentioned by artisanal gold miners in
Myanmar interviewed by MCRB.%® Many farmers may also depend on ASM during off-peak
months of harvesting or in years when crop yields are poor. MCRB research indicated that
a loss of land may also lead communities who previously farmed to turn to mining, either
during the whole year or parts of it. This loss of land may be due to mining activity, including

61 Gardiner et al, Tin mining in Myanmar: Production and Potential (2015) 46:2 Resources Policy pp. 219-233.
62 MCRB interviews; MCRB field research 2015-2016

63 Global Witness, Briefing: Conflict Minerals in Eastern Congo, 2 March 2015

64 |IED, Responding to the Challenge of Artisanal and Small Scale Mining, 2013

65 World Bank, Artisanal and Small-Scale Mining, 21 November 2013

66 1|IED, Responding to the Challenge of Artisanal and Small Scale Mining, 2013

67 MCRB field research, 2016

68 World Bank, Artisanal and Small-Scale Mining, November 2013

69 MCRB field research, 2016
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through land seizure by ASM miners, or pollution which had rendered land previously leased
out to ASM miners unfit for crop cultivation.

Common environmental and human rights impacts associated with ASM

A common practice for gold refinement in ASM is the use of mercury amalgamation which
creates toxic mercury vapour.”® ASM gold mining is the world’s largest anthropogenic
source of mercury emissions worldwide, releasing 727 tons of mercury into the environment
every year, approximately 35% of total global emissions.” This is directly harmful to
humans. Mercury emitted into the atmosphere enters the food chain and bio-accumulates
in harmful quantities. In Myanmar there are no official statistics regarding mercury
emissions, but the abundance of ASM activity and widespread malpractice in purifying gold
suggest high levels of mercury emissions into the environment. Fish sampling in the
Ayeyarwady River, one of the main water sources in Myanmar, found almost half of the fish
tested to contain higher concentrations of mercury than the limit for human consumption set
by the US Environmental Protection Agency.’? (See Section 4, Sector Level Impacts).

Another environmental challenge affecting the human right to health is the use of cyanide
in gold ASM processing. Using cyanide in a chemical leaching process can yield extremely
high recovery rates for gold concentrate. Cyanide is a degradable compound when
managed properly, making it a sustainable alternative to mercury in large- and small-scale
mining.”® However, cyanide waste is frequently dumped into water sources by ASM
operations, creating potential for poisoning and other adverse health effects.

Other adverse environmental impacts associated with ASM include siltation and soil
erosion, deforestation, loss of biodiversity, and the creation of ‘moonscapes’ through
the lack of site rehabilitation.”

Preventing adverse health impacts from ASM is challenging, in view of the nature of the
activity. Workers often operate in hazardous conditions, handling chemicals without proper
equipment. Overexertion, inappropriate workspaces, and frequent workplace accidents are
common.” Without improved occupational education and access to equipment, regulatory
reform will not be effective. ASM by its nature also occurs in remote, resource-rich areas
where there is little access to clean water and healthcare. Workers often form temporary
settlements in these remote areas, which are unlikely to have basic public health facilities
and infrastructure necessary to support the temporary inhabitants. The settlements often
attract sex work and drug use, leading to increased rates of sexually transmitted infections,
tropical diseases, and HIV. Furthermore, the effects of pollutants such as mercury and
cyanide can cause irreparable damage and health effects.

Women and children are often victims of human rights abuses due to ASM. Women and
girls face unique challenges associated with ASM, as they are involved in many stages of

0 Images Asia and Pan Kachin Development Society, At What Price, November 2004, p. 27

"L UNEP, Global Mercury Assessment, 2013, p. ii

72 WCS, Status and Conservation of Freshwater Populations of Irrawaddy Dolphins, May 2007, p. 22

73 UNEP, Guide to Reducing Mercury Use, 2012, p. 54

74 May Zin Thaw and Jack Jenkins Hill, Artisanal and Small-Scale Mining and Mercury Use in Myanmar:
Current Issues and Ways Forward, 2015, on file with MCRB

S IED, Responding to the Challenge of Artisanal and Small Scale Mining, 2013, p. 7-9
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the processes but do not always experience the same benefits as men. While women and
girls living and working in ASM communities may not be involved in the physically intensive
aspects of mining, they more often handle the chemical operations, sometimes burning
amalgam indoors over an open flame with no proper equipment, risking extended exposure
to toxic fumes for them and their babies. They also experience lower salaries for similar
tasks, additional domestic responsibilities, and hazardous work during pregnancy, and
prostitution. As for children, child labour is prevalent in ASM. It is considered one of the
worst forms of child labour by the ILO because of the serious health and occupational
risks.”® The physical strain of mining, time away from school, exposure to harmful
chemicals, and clear violation of international frameworks make child labour in ASM a
serious threat to children’s health, safety, and other human rights.’”

ASM often comes into conflict with large-scale mining operations. Since most ASM workers
operate without permits, they generally do not have recognised land rights, leading to
disputes between ASM workers, governments, and mining companies. Conflicts and long-
term disagreements often arise, particularly when ASM competes for the same resources
as large-scale industries. In many cases, police and law enforcement have to mediate
clashes. Where governments allocate land in favour of large-scale mining, many ASM
workers face involuntary resettlement and violation of their rights to housing and property.”®
Without formalisation of the ASM sector and possibilities for people to obtain land permits,
these problems are likely to persist.

ASM practices, and the legal and regulatory framework in Myanmar

Artisanal mining is prevalent in all the commaodities covered by the SWIA, particularly gold.
There are extensive primary and placer gold deposits found throughout the Kachin, Kayin,
Mon, Shan, and Kayah States, as well as the Bago, Sagaing, Mandalay, and Tanintharyi
Regions.”™ ASM for tin was observed on and around formally permitted mine sites, with
companies authorising and even organising this type of extraction. Artisanal mining of
limestone was also observed during MCRB field research.

Artisanal or subsistence mining in Myanmar is almost entirely informal. In principle, the legal
framework to regulate it is the 2015 Amended Myanmar Mines Law®°. This attempts to
formalise the sector by defining subsistence mining as mineral production using either
ordinary hand tools or machinery equipment of limited horsepower. The Amended Law
decentralises the application process, to facilitate access to permits.8! To obtain a licence
for subsistence production, miners previously had to make an application to the SOE
overseeing production of the mineral the subsistence miner wished to extract. Under the
amended Law prospective miners may apply for subsistence, small- and medium-scale

76 |LO, Eliminating Child Labour in Mining and Quarrying, 2005

7 1IED, Responding to the Challenge of Artisanal and Small Scale Mining, 2013, p. 8

8 |bid. p. 8-9

7 May Zin Thaw and Jack Jenkins Hill, Artisanal and Small-Scale Mining and Mercury Use in Myanmar:
Current Issues and Ways Forward, 2015, on file with MCRB

80 Valentis Resources, 2015 amended Myanmar Mines Law [unofficial translation], 27 January 2016

81 May Zin Thaw and Jack Jenkins Hill, Artisanal and Small-Scale Mining and Mercury Use in Myanmar:
Current Issues and Ways Forward, 2015, on file with MCRB
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permits, to the State or Region Plot Scrutinizing and Permit Granting Board once these are
formed by the Union Government.8?

Subsistence mining permits have a one year duration under the Law. Under Rule 97 of the

proposed 2018 Mining Rules®3, subsistence mining plot size is defined as:

B < 1 acre for gold and other valuable metals (and for gold plots, only 1 plot may be
granted per household)

B < 3 acres for other metals

B <5 acres for industrial raw minerals or stones.

While a welcome step towards recognition and formalisation of subsistence mining, neither
the Law nor the proposed Rules reflect its reality. Nor do they encourage efficiency through
use of mechanised tools. Furthermore since Rule 97c says that subsistence mines will
have to fulfil the requirements of the EIA Procedure, which under its Annex 1 (Table 4)
requires all gold mines of less than 20 acres to undertake an Initial Environment
Examination (IEE). This means that an IEE will be a requirement for individual subsistence
gold mining permit holders, unless Annex 1 is amended (which it is understood is under
consideration by ECD/MONREC) 8. This, and the requirement for Mine Closure Plan,
clearly bears no relationship to the reality of subsistence mining and underlines the need
for separate Rules for subsistence mining.

Furthermore, if small-, medium or large-scale operations are given rights to, or express
interest in, an area, subsistence permits immediately expire. The resulting economic
displacement of subsistence miners has been seen to push miners into illegal extraction of
forestry products in Kachin State.®> During MCRB field research this was also found to
have caused violent clashes between dispossessed subsistence mining communities and
in-coming companies. Finally, the 2015 Amended Myanmar Mines Law also introduces
harsh penalties for those found mining without a permit, including fines and jail time.

Subsistence miners are also exposed to the risk of fines for use of mercury. While mercury
is technically a controlled substance under 2013 Prevention from Danger of Chemical and
Associated Materials Law, punishable by up to seven years jail, controls are not enforced.
It is readily and cheaply available in mining areas and appears primarily to be imported
illegally from India and China.®6

It is understood that no subsistence permits were awarded during the consideration of the
amendments to the Law, and very few subsistence permits have been issued since (Table
1 shows 37 permits exist countrywide as of 31 January 2018, most of them in Mandalay
Region). Through payment of rents, informal taxes to local militias, companies, EAOs and
government authorities, subsistence miners therefore operate outside of the Mining Law.
Many ASM workers depend on mining for supplementary income and only mine a few

82 May Zin Thaw and Jack Jenkins Hill, ibid

83 Approved by Cabinet and issued under MONREC Order 13/2018 of 13 February 2018 and sent to
Parliament. Copy on file with MCRB

84 Similarly unrealistic requirements have been adopted in the 2017 Law 15/2017 on Artisanal Oil Mining. See
MCRB comments submitted in June 2017 on the weaknesses of the draft law, which was adopted almost
unchanged in July 2017.

85 Images Asia and Pan Kachin Development Society, At What Price, November 2004, p. 8.

86 MCRB interviews, 2015.
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months of the year. This also reduces the incentive to obtain a permit. As a result
subsistence miners are generally operating illegally without permit, oversight, or
government revenue collection while risking fines that could plunge them further into
poverty.8” 8 (See also Part 4 on sector-level impacts).

F. The Mining Value Chain

This SWIA focuses on certain segments of the mining industry value chain, namely
permitting, extraction and initial processing. MCRB field visits were undertaken to sites in
the exploration, operations (extraction and processing) and post-mine closure phases of
the mine lifecycle. Mineral concentration and beneficiation processes were also included
in the scope of the research. Segments such as financial services, import and export,
transportation, sales and specialised mining subcontractors were not considered.

The majority of mining operations in Myanmar are small-scale projects. This means that the
specifics of their value and supply chains may look very different to the way in which value
accrual is organised in industrial, large-scale mining. Mining workforces frequently consist
of untrained staff and many operations are in the informal economy. Such skill gaps
constrain foreign investment in the sector. According to foreign mining companies operating
in Myanmar, access to skilled labour, such as local contractor support for drilling, was very
limited. Accredited sampling labs (where drill samples are analysed during mineral
exploration activities) were said to be non-existent in the country. Some companies used
government testing labs for testing drill cores during the exploration phase.#

Myanmar’s small-scale miners rely less on external services, investment capital and utilities
than large-scale operations. For example, if exploratory drilling and sampling is actually
undertaken, small-scale Myanmar companies do not rely on external, technical service
providers.®® Small-scale prospectors frequently buy simple equipment and provide only
basic, internal training for workers in how to operate it. Such practices create issues of
efficiency and safety in core drilling and mining, in both exploration and production phases.
Many inputs to the extraction process are imported from China including excavators,
crushers, grinders, as well as chemicals for processing or unlicensed gunpowder. The
SWIA team heard complaints about quality.®!

87 May Zin Thaw and Jack Jenkins Hill, ibid

88 |International Growth Centre, Natural Resources and Subnational Governments in Myanmar, 2014, p. 9
89 MCRB interviews, 2015

% MCRB field research, 2016

91 MCRB interviews, 2015
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Part 3
Legal and Policy Framework

In this section:
A. National Framework
o Myanmar Government policy and institutional framework relating to mining
0 Ministry of Natural Resources and Environmental Conservation (MONREC)
0 The Role of State and Regional Governments
0 Role of Parliament
B. Myanmar Legislation
o Myanmar Mining Law (2015), proposed Mining Rules (2018), and
Production Sharing Contracts
0 Occupational Safety and Health
o Protection of the Rights of National Races (2015)
o Environmental Conservation Law and Rules and Environmental Impact
Assessment (EIA) Procedure
0 Myanmar Investment Law
C. International Frameworks
0 Extractive Industries Transparency Initiative (EITI)
0 International Council on Mining and Metals (ICMM) Sustainable
Development Framework
0 Voluntary Principles on Security and Human Rights (VPSHR)
o0 China Chamber of Commerce of Metals Minerals & Chemicals Importers
and Exporters (CCCMC) Guidelines for Social Responsibility in Outbound
Mining Investments
0 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals
from Conflict-Affected and High-Risk Areas
0 European Union Regulation on Conflict Minerals

The following sections outline some of the legal and institutional frameworks relevant to the
protection of human rights in the mining section. In Myanmar, these issues are closely
related to conflict, and question of control over natural resources and federalism. A January
2018 report by Natural Resources Governance Institute (NRGI)% on natural resources
federalism analyses the Myanmar legal framework for sharing resource governance powers
and responsibilities on a number of issues, including licencing, cadaster®® and land
management, fiscal frameworks and revenue collection, environmental management,
occupational safety and health, local content and artisanal and small scale mining. It also
identifies examples from other federal, unitary and mixed/decentralised mineral provinces
in the Asia-Pacific region.

92 Natural Resource Federalism: Considerations for Myanmar, NRGI, January 2018

9 The Burmese language does not have a word for ‘cadaster’ (which is generally defined as all activities
linked with licensing, including the applications, registry, granting, issuing, management, mapping, and field
delimitation of mineral rights. The concept is not included in Myanmar Mining Law.
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A. National Framework
Myanmar Government policy and institutional framework relating to mining

Section 27 of Myanmar's 2008 Constitution grants the Union Government ultimate
ownership of all land and all natural resources within the country's national territory, whether
located above-ground, sub-soil or underwater and the ability to legislate for extraction of
natural resources.® Ownership has not been delegated to state/regions, self-administered
areas, or ethnic armed organisations, but there is some limited delegation of legislative and
taxation power, including, since 2015, for small-scale and artisanal mining. This increased
delegation of power is included in Law 45/2015 Amending the Constitution® (adopted July
2015) and specifically in amendments to Schedules 2 (relating to devolved powers for
legislation) and Schedule 5 (for devolved taxation powers).

Concerning the mining sector, Schedule 2 Section 4 (which deals with delegated powers
for environment and natural resources) was amended to the state/regional right to legislate
‘in accordance with the Laws enacted by the Union’ on (g) small scale and artisanal mining
extraction, (h) mine safety, environmental conservation and restoration, (i) small-scale
jewellery business and individual operators and (k) environmental conservation,
covering wild life protection, plants and land. Law 45/2015 also adds a clause (f) to
Schedule 2 Section 4 concerning ‘the ratio (sic) of natural resources production in states
and regions’ (the meaning is equally unclear in the original Burmese). Schedule 5 was
amended to allow for collection of revenue from mining managed by State or Region,
and tax levied on jewellery business managed by State or Region, both ‘in accordance
with the law enacted by the Union’.

To date, it is not clear how far, if at all, these increased powers have been used. It is
also unclear whether laws are required at Union level to trigger the legislative powers
of states/regions in these areas. The 2015 Amendments to the Mining Law (see below)
included some delegation of licencing for small-scale and artisanal/subsistence mining.

Myanmar does not yet have a stand-alone Mineral Resources Policy or other framework
outlining the development priorities for the sector in detail (see Part 4, Sector-Level Impacts
and Recommendations).

Myanmar became an Extractive Industries Transparency Initiative (EITI) Candidate country
in July 2014 (see International Frameworks, below). MoONREC has also reconfirmed its
plans to develop a mining cadaster and mineral licence registry which will make mining data
publicly available, in line with EITI requirements.®® The Ministry has announced plans to
strengthen public-private partnerships in the sector and for the Mines Departments to carry
out surveying and research of Myanmar's geology and mineral resources in collaboration
with the Coordinating Committee for Geoscience Programmes in East and Southeast Asia
and the Japanese International Cooperation Agency (JICA).%

94 2008 Myanmar Constitution

9 Law Amending the Union of Myanmar Constitution Law 45/2015 (Burmese only)
9 Berwin Leighton Paisner, 100-day plans of various Myanmar ministries, May 2016
97 bid
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The previous government also took steps to include and strengthen environmental and
social safeguards including the promulgation of the first Environmental Conservation Law
(2012) and Environmental Impact Assessment Procedure (2015). Under the NLD
government the ministries responsible for environment and mining were merged, indicating
a desire to strengthen the environmental management of the mining sector. An amended
Environment Policy is expected in 2018, replacing the 1994 Policy.

The economic policies of the NLD government have not been fully communicated. However
‘Priority Sectors’ for income tax benefits adopted in MIC Notification 13/2017 of 1 April under
the new Myanmar Investment Law did not include mining. ® This suggests that the new
government is cautious about promoting the sector. A similar caution has been seen in the
unofficial suspension of new mining licences since 2016 (see Table 1), and the reluctance
of State/Region Ministers to approve new licences or the continuation of old ones.

Ministry of Natural Resources and Environmental Conservation (MONREC)

Myanmar's mining sector is overseen and regulated by two departments within MONREC
and four mining SOEs, each with a specific mineral focus and all reporting to the Union
Minister of Natural Resources and Environmental Conservation (Box 5).

The SWIA's focus relates predominantly to ME-2, which oversees the production and
marketing of both gold and tin. ME-2 maintains offices at the state and region-level in
several states/regions. In those states/regions that are particularly rich in the minerals for
which it is responsible, ME-2 has offices at the township-level in most townships. The
production of limestone, the third commodity researched as part of the SWIA, was until
2015 managed under Mining Enterprise No. 3 (ME-3), which dealt principally with industrial
minerals and aggregates. Since 2015, the mineral commodities overseen by ME-3 have
been subsumed under the jurisdiction of other Mining Enterprises and limestone now sits
within the remit of Mining Enterprise No. 1 (ME-1).

The 1994 Myanmar Mines Law assigned the mining, production and marketing of antimony,
lead and zinc and several other mineral ores to ME-1. The 2015 Amended Myanmar Mines
Law no longer specifies the commodities governed by each SOE.

B The Department of Geological Survey and Mineral Exploration (DGSME) licences
prospecting and exploration stages of mine development and maintains three
state/region offices but all licencing activity takes place in Naypyidaw.%°

B The Department of Mines (DoM) issues mining exploitation licences. It is also tasked
with promoting investment in the sector, ensuring mine safety through inspections and
regulation and enforcing mining laws and regulations.® It has five divisions:

e Inspection

Conservation (Mineral and Environment).

Salt Division

Planning and Management Division

Development Division (issues licences and collects royalties)

9% Myanmar Investment Commission Notification 13/2017, Classification of Promoted Sector, 1 April 2017
9 International Growth Centre, Natural Resources and Subnational Governments in Myanmar, 2014
100 MEITI, Myanmar First EITI Report, December 2015.
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B Each of the four mining SOEs are responsible for the production and marketing of
different commodities. They also carry out regulatory functions, such as the
enforcement of laws and contracts and in the case of MGE licence allocation. %!

The SWIA's focus relates predominantly to ME-2, which oversees the production and
marketing of both gold and tin. ME-2 maintains offices at the state and region-level in
several states/regions. In those states/regions that are particularly rich in the minerals for
which it is responsible, ME-2 has offices at the township-level in most townships.'%> The
production of limestone, the third commodity researched as part of the SWIA, was until
2015 managed under Mining Enterprise No. 3 (ME-3), which dealt principally with industrial
minerals and aggregates.'® Since 2015, the mineral commodities overseen by ME-3 have
been subsumed under the jurisdiction of other Mining Enterprises and limestone now sits
within the remit of Mining Enterprise No. 1 (ME-1).1% The 1994 Myanmar Mines Law
assigned the mining, production and marketing of antimony, lead and zinc and several other
mineral ores to ME-1.1% The 2015 Amended Myanmar Mines Law no longer specifies the
commodities governed by each SOE.%

Box 5: Overview of State-owned Enterprises (SOEs) and their Responsibilities

Mining Enterprise (SOE) Area of responsibility

No. 1 Mining Enterprise Responsible for mining, production and marketing of
(ME-1) antimony, lead, zinc, silver, iron, nickel and copper
ores. Since the merger of ME-3 and ME-1 in early
2015 ME-1 is now also responsible for limestone.

No. 2 Mining Enterprise Responsible for mining, production and marketing of
(ME-2) gold, platinum, tin, tungsten, molybdenum, niobium,
columbium, heavy mineral and gold ores.

Myanmar Gems Enterprise Responsible for mining and marketing of various

(MGE) precious gemstones and jade; and for licencing.
Myanmar Pearl Enterprise Breeding and cultivation of mother of pearl and pearl
(MPE) production.

The 1989 State-Owned Enterprises Law grants the Union Government the 'sole right' to
carry out business in certain sectors. This includes all exploration, extraction and export of
minerals, metals, pearl, jade and precious stones.'’ Private operators and investors may,
however, participate in the mining sector through contracts with the Government or by
entering joint venture agreements with the relevant SOE. Such joint ventures operate on a

101 NRGlI, Gilded Gatekeepers: Myanmar's State-Owned Oil, Gas and Mining Enterprises, January 2016
102 MCRB field research, 2016

103 Adam Smith International, Institutional and Regulatory Assessment of the Extractive Industries in
Myanmar, May 2015, p. 19

104 MCRB interviews, 2016; Yangon SWIA consultation

105 Adam Smith International, Institutional and Regulatory Assessment of the Extractive Industries in
Myanmar, May 2015, p. 19

106 v/alentis Resources, 2015 amended Myanmar Mines Law [unofficial translation and comparison], 27
January 2016

107 1989 State-Owned Enterprises Law, Chapter Il, Article 1(4) and (8)
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production sharing basis, whereby the private partner is responsible for raising all capital
for investment and production is shared with the relevant SOE in accordance with the terms
and conditions set out in a negotiated Production Sharing Contract (PSC).1% While both
production sharing split and other taxes and royalty payments vary depending on several
factors, including the mineral and whether the operator is a foreign or Myanmar citizen
investor, the ratio is typically in the range of a 70%/30% split to the private company and
the mining SOE, respectively.1® According to government officials, all mines today have
been either privatised or are operating in a public-private joint venture, with no mining
projects run solely by an SOE.10

The Preliminary Diagnostic Report on the Myanmar Mineral and Gemstones Cadaster
System Conceptual Design'!! identifies serious weaknesses with the present institutional
organization of MONREC with implications for transparency and oversight of safe and
sustainable mining practices. It notes that in relation to licensing mineral rights, the Ministry
does not fulfil the international standards of separation between monitoring the activities
and granting the mineral rights. As consequence, there are potential conflicts of interest and
it is not possible to guarantee the objectivity, transparency, equity and fairness in decisions
affecting the granting of mineral rights. This comment is applicable to the entire mining
sector, but it is specially indicated to the gemstones, where the MGE commercial interests
and responsibilities are intermixed with licensing and regulatory responsibilities.

The cadaster expert’s preliminary diagnostic recommends that the only solution to correct
these problems is to modify the present organization of MONREC so as to create a new
unit named Mineral Rights Cadaster with exclusive responsibilities for licensing, including
the reception and registration of applications, the verification of eligibility, checking the
overlapping, evaluating for granting or submission to granting authority and maintenance of
the mineral rights (renewal, transfer, extension, expiration, etc.). This would involve
removing licensing activities from their present institutional position in DGSME, DOM and
MGE, and transferring them to the new Mineral Rights Cadaster. Different procedures for
the licencing of each mineral rights, as well as for exploration and mining rights would still
be applied, within a unified Mineral Rights Cadaster.

The role of State and Regional Governments
Delegated approval of small-scale and subsistence mining

Under the 2015 Amended Mining Law (Section 10), issuance of small-scale and
subsistence permits is delegated to regional governments. To facilitate this, Mines Plot
Scrutinizing and Permit Granting Boards at the state/region-level were introduced by the
2015 Amended Law. These Boards exist to review permit applications and may, after
obtaining comments from the Union Ministry, grant permits for prospecting, exploration,
feasibility studies and small- or subsistence-scale production and processing, buying and
selling within the region or state. It is not clear whether State/Regional Boards are yet in
place. The DGSME/Mining Department has expanded and established regional offices in

108 MEITI, Myanmar First EITI Report, December 2015

109 MCRSB field research, 2016; MCRB desk review of mining sector PSCs, August 2016

110 MCRB Interviews, 2016

111 Submitted to the Ministry of Planning and Finance, under Contract No MEITI-CS 003/2017 by Enrique
Ortega, November 2017 as amended January 2018, copy held on file by MCRB
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Kachin, Karen, and Shan State (North and South), as well as Sagaing, Mandalay and
Yangon Regions. These branch offices would support the establishment of the regional
Scrutinising Boards.1?

In current practice, small-scale companies may choose to apply for mining licenses directly
with DoM in MONREC, Nay Pyi Taw, or to go through the state or regional government in
which their desired concession is located. If the second approach is chosen, prior to issuing
a permit, current practice is that DoM requires ‘recommendations’ from the state/regional
government, recommendations from respective Township GAD, Township Land Records
Department, Township Forestry Department, Village Administrator and villagers who would
be affected by the project.'* During MCRB field research it was also observed that in some
states/regions there was a township-level requirement for the project proponent to be able
to document ‘consent’ of the local community. Often acting through the village
administrator, or GAD, the project proponent may meet this requirement by collecting 10
signatures of ‘village respected persons'. Some field research observed that costs
associated with obtaining these signatures were charged to the companies’ ‘CSR’ budget.

The consequence of delegating permitting of small-scale and subsistence mining,
particularly in the absence of an online cadaster, is that, although regional Mines Plot
Scrutinizing and Permit Granting Boards are required to seek the Union Ministry’s views on
applications, there is no complete and updated register of all mine permits awarded at the
state/region and national level (i.e. a unified cadaster). This could be a source of conflict
between large and small-scale/subsistence operators with overlapping tenements.

Role of state/regional government in large and medium-scale mining

It is clear that states/regions currently have no legal power to approve large/medium-scale
mining projects without reference to Naypyidaw. However state/region governments,
parliamentarians and civil society groups, as well as local stakeholders, are all important,
and in some cases newly created, stakeholders for a mining company in Myanmar.

Current practice is that mining companies are expected to obtain a recommendation letter
from the State/Region Government, even at the early prospecting and exploration stage. It
is not clear where this requirement arises from, and it is not explicit in the Mining Law or
draft Mining Regulations. Nor is it clear whether a state/regional government has the legal
power to block a licence by withholding such a letter.**4 The actual process for obtaining a
recommendation is also unclear. Local practice differs, including between townships in the
same state. This lack of regulatory clarity raises major concerns for companies, including
increased corruption risk.

Figure 1 shows the experience of a foreign company applying for a so-called ‘integrated
permit’ (covering Prospecting to Feasibility phases). The company was seeking at this point
to undertake Prospecting to narrow down options for Exploration, and consequently was
seeking a permit to prospect in a wide area. The complexity of the permission process the

112 Communication from DoM to MCRB, November 2016

113 |pid

114 See Natural Resource Federalism: Considerations for Myanmar, NRGI, Jan 2018 for an analysis of how
subnational permissions, consents and veto powers can be arranged under difference governance systems
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company was required to follow at this stage may arise from a reading of the requirement
to obtain permission from landowners and a variety of authorities for use of different types
of land at Feasibility/Production stage (see Part 5.3, Land).

The processes and documentation required at each level (region/state, township and
village) appeared to be ad hoc depending on the official concerned, and in all cases far
more extensive than was required at this stage of the mining cycle. In one case they were
required - in writing - to pay a ‘production tax’ to a township tax office, even though no
specific legal basis for this could be demonstrated.

In some areas, the company was required to obtain significant amounts of data about tree
girth, presence of monasteries etc, township by township, and village by village.'*®* Each
such request, in addition to the direct cost incurred to both government and company, raises
the risk of demands for facilitation payments (‘tea money’).

Given that the prospecting and exploration phases of the mining cycle involves the
progressive narrowing down of a large area to one or more smaller targets, it is important
that the baseline data and community engagement required in each stage is proportionate.
There is a probability of 0.001 or less that prospecting in an area will ever lead to an actual
mine. The gathering of significant amounts of data from a wide area at this stage is therefore
disproportionate. It is more appropriate for the feasibility stage, when the resource location
is identified, and the area of survey significantly narrowed down.

Since the election, some new Chief Ministers have taken a close interest in the sector
particularly in Sagaing and Tanintharyi Regions, where civil society is opposed to mining
due to a long history of negative impacts. In July 2016 the Tanintharyi Chief Minister
suspended two large tin mines over non-compliance with environmental regulation and
causing environmental damage.''® The Regional Government appears to have decided to
not support renewal of existing permits or issue new mine permits until environmental issues
have been addressed in operational mines.'” It has formed a mines scrutinising group led
by the Tanintharyi Region Minister for Natural Resources and Environmental Conservation.

As mentioned previously, Myanmar does not yet have a National Mineral Resources Policy.
If adopted, the National Mineral Resources Policy could be complemented by Region/State
Mineral Resources Strategies which could set out local objectives, including the local
appetite to receive mining investment, and any incentives or additional restrictions such as
no-go areas that the state/region imposes.

115 MCRB SWIA consultation and interviews, 2016
116 Myanmar Times, Two controversial tin mines suspended in southern Myanmar, 21 July 2016
117 Myanmar Times, Tanintharyi tightens mining oversight, 17 August 2016
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Local administrative oversight functions

In addition to local Mining Department branch offices, there are also subnational branches
of the Forestry Department as well as the Environmental Conservation Department, all
under MONREC, operating at the state and region level. The opening of ECD branch offices
appears to be aimed at localising certain activities such as inspections. Many mining-
related government functions at local levels are carried out by the General Administration
Department (GAD), a department under the Ministry of Home Affairs, which operates at
both the region/state level and at the township level. Officials from GAD will often work
collaboratively with the local Forestry Department and the village administration, typically
the village tract or village leader, and sometimes a group of respected village elders. In
areas where branch offices of a mining SOE exist, these often have a dual commercial and
regulatory function, sometimes even collaborating with township-level law enforcement
agencies to curb illegal mining. '8 Regardless of permitting authority, formal income
currently accrues to central bodies. Thus, while state and region government level officials
must exercise oversight, they do not receive income from mining to pay for them to do so.

Role of Parliament

Parliament at both Union and State/Region level has shown a strong interest in mining. A
Mineral, Natural Resources and Environmental Conservation Committee was formed by the
Amyotha Hluttaw, the Upper House of Parliament, superseding the Minerals and Natural
Resources Management Committee of the out-going Government. The Committee has
announced its intention to attempt to limit illegal mining activities and the environmental
damage.!*® The Lower House Pyithu Hluttaw has a Natural Resources and Environmental
Conservation Committee.

B. Myanmar Legislation

Myanmar Mining Law (2015), proposed Mining Rules (2018), and Production
Sharing Contracts

The 2015 Amended Myanmar Mining Law is the main piece of legislation governing the
mining and minerals sector in the country'?°. It sets out the mining licensing framework, the
respective roles and responsibilities of MONREC officials at the Union- and state/region-
levels, the fiscal regime and royalty rates for minerals, as well as the objectives of mine
inspections and penalties for non-compliance with the Mines Law. The 2015 Amendments
to the Law were adopted following three years of Parliamentary debate, much of it led by
MPs with mining business interests. While the amended Law includes some improvements,
it maintains many of the weaknesses in the 1994 Law, including its structure, scope and
approach. It has been criticised by various stakeholders, including business and civil
society.'?? Inter alia, it lacks basic requirements for effective mining regulation found in
other countries’ Mining Laws, such as a Mineral Cadaster.

118 MCRB field research, 2016

119 Myanmar Times, Amyotha committee takes aim at resource extraction, 22 February 2016

120 | aw Amending the Mining Law (Burmese only), Pyidaungsu Hluttaw law 72/2015 of 24 December 2015
121 Stephenson Harwood, Myanmar Mines Law Amendments, 14 March 2016
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According to the Constitution, bye-laws should be passed within 90 days of the law to which
they are an auxiliary. Although the Amended Mining Law was enacted in December 2015,
Rules were only adopted by Cabinet in February 2018. At the time of SWIA publication,
they were with Parliament for consideration. In the meantime, the 1996 Myanmar Mining
Rules remained in force.'?? Industry stakeholders as well as CSOs working to improve the
fiscal, social and environmental management of Myanmar's mining sector had hoped that
there would be transparent public consultation on the draft Rules, something which was
lacking in the adoption of the Mines Law.!?® In February 2016, the Ministry, with
encouragement from its technical advisers, sought initial public input, and received
submissions inter alia from MCRB.?* However no text of the draft Rules was subsequently
released for consultation, and the 100-page Rules were adopted in February 2018.

The following is an overview of the 2015 Amended Myanmar Mining Law, and proposed
2018 Mining Rules. (Details of provisions for subsistence mining are in Chapter 2).

Commaodity Scope

B The 2015 Law separates the legislation on gemstones from other minerals and makes
reference to the 2016 Gemstone Law. The scope of the 2016 Gemstone Law (currently
under further revision) covers jadeite as well as rubies, sapphires, diamonds and other
coloured gems present in Myanmar. The Myanmar Gemstone Law is also
complemented by a distinct set of regulations for the gemstone sector, the Gems Rules
(in July 2016 still in draft form and under Parliamentary review). These are institutionally
managed separately by the state-owned Myanmar Gems Enterprise (MGE). In other
jurisdiction, gems are rarely regulated entirely separately from other types of minerals
and the rationale for keeping them separate has been questioned in view of governance
problems in the sector.?®

B The Amended Mining Law sets the legal framework for all other minerals, including
precious and heavy metals as well as industrial minerals.

B Pearls, though not considered a mineral, are also within the scope of MONREC
regulatory oversight. Like gemstones they are regulated separately by the 2014
amended Myanmar Pearl Law.26

Licensing and Ownership

The 2015 Amended Myanmar Mining Law maintains the restrictions on foreign investment,
which is only permitted in large-scale mining of minerals. This is also reflected in the 2016
Investment Law in which small- and medium-scale mining are ‘restricted activities’ open
only to Myanmar companies, not foreign investors (see below) and only with Ministry
permission. The 2015 Amending Law also:

122 Myanmar Mines Law, 1994

123 MCRB interviews, 2016

124 MCRB, Submission on the drafting of Rules implementing the Myanmar Mines Law, 7 March 2016

125 Does Myanmar need a gemstones law? Paul Shortell, NRGI in Myanmar Times, 25 January 2017;
Governing the Gemstones Sector: Lessons from Global Experience, NRGI, May 2017; and Governing the
Gemstones Sector: Considerations for Myanmar, NRGI, May 2017

126 The Law Amending the Myanmar Pearl Law, 2014
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B Introduced amendments to permitting types and procedures.
B Introduces a 'Medium-scale' Mineral Production Permit.

B Does not include sizes for the different types of large, medium, small-scale and
subsistence mine in the Law; this is left for the Rules. The proposed 2018 Mining Rules
retain the complicated arrangements for different types of licence in the 1996 Rules.
Types of permit — large, medium, small scale or subsistence - are defined by a
combination of permit length, size, commodity and type of ownership (foreign or
Myanmar). Compared to the 1996 Rules, some sizes of permits have been reduced
and lengths of permits have been changed.

B Distinguishes between foreign and citizen (Myanmar) investment for the purposes of
licensing and royalty payments, providing greater flexibility for local investors than
foreign investor with regard to royalty payment arrangements (Chapter Ill). (According
to MCRB field research in 2016, the PSC terms for domestic investors allowed them to
meet their production sharing requirements by submitting mineral of a lower purity grade
than that required of foreign investors).

B Introduces the possibility for Myanmar citizen investment under medium or small-scale
permits to be converted into large-scale extraction involving foreign investment, subject
to geographical and surveying reports and the quality and volume of the mineral deposit
in question (Chapter Ill, Art7c). Transfer of a mineral licence is subject to review and
approval of MONREC.

B Updates the definition of Large-scale Mineral Production Permits

B Extends the maximum validity of the large-scale licence, from 25 to 50 years. This was
an issue which both Myanmar and prospective foreign investors advocated for.'?” They
argued that increased security of tenure could attract increased foreign investment.
Furthermore, longer timeframes for operation will encourage more sustainable mining
practices as operators will not rush to extract as much mineral as possible before their
production permits expire.

B Increased penalties for violations such as informal mining

Table 2 seeks to provide an overview of the different types of minerals licences believed to
exist following the adoption of the 2015 Law and outlined in the proposed 2018 Rules, other
than gemstones licences which are not covered by this SWIA and Subsistence Mining
(covered separately).

Permits are all issued by ‘the Ministry’ i.e. MONREC, after the approval of the Ministry’s
Administrative Committee, with the exception of small-scale production permits. According
to Rule 87(a), these can be issued by a State/Region Plot Scrutiny and Issuing team, after
submitting a report and obtaining the opinion of the Ministry (which may be a mechanism to
avoid overlapping tenure).

127 MCRB interview, 2016
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Table 2: Types of Mineral Exploration and Production Permits

Permit type Maximum License Length (years
Size (Rule including max extensions)
12)
Large Scale 1 to 2100 km? Prospecting (Rule 10 + 17b)
1+1
Exploration (Rule 26 + 32b)
3+1+1
Feasibility (Rule 38 + 44 a,b)
1+1+1
Production (Rule 52 + 58)
15t0 50, +5
Medium Scale Up to 1 km? Prospecting (Rule 10 + 17b)
1+1
Exploration (Rule 26a,b + 32)
3+1+1
Feasibility (Rules 38, 44 a,b)
1+1+1
Production (Rule 68 + 74)
10to 15, +2
Small Scale
Industrial raw mineral or < 0.08 kmz Prospecting (Rule 11 + 17c)
stone (20 acres) 1+1
Exploration (Rule 27 + 32¢)
1+1+1
Metals other than gold and < 0.04 km? EEOdl%CtJ'FOZn (Rule 86 +92)
other precious metals (10 acres 0 18,
Gold < 0.016 km?
(4 acres)

Permitted activities for different stages are not included in the February 2018 version of the
Mining Rules (previous versions contained a list of permitted Exploration activities) although
aerial survey under Prospecting is permitted.

In all cases, and regardless of the stage of the mining cycle and type of licence (i.e.
Prospecting, Exploration, Feasibility or Production), the maximum size of the area allowed
is set out in Rule 12 by commodity and permit type (Large, Medium or Small). This
approach of maintaining potentially the same tenement area throughout the project cycle
needs to be reviewed, as it could result in a Production Permit being issued for a maximum
area of 2,100 kmz2, which is larger than the island of Mauritius.
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The steps of the licensing process itself, including the basis on which licence applications
are evaluated by MONREC, are not clear from either the Law or Rules (see Chapter 4).
MoNREC makes some forms available online that give some insight into the type of
information that applicants are required to provide as part of applying for a mineral
licence.*?® But apart from this, there is no information publicly available that clearly explains
the process that MONREC applies for receiving and evaluating licence applications.

MCRB research indicated that in practice, mineral licences are reviewed and approved by
a committee from MoNREC, with input from the DGSME and ECD, as well as the relevant
SOE. However, the respective roles of these different stakeholders in decision-making is
not elaborated in the Law, Rules, or other publicly available documentation. As outlined
above, pursuant to the 2015 Amended Mining Law, the permit application process for
subsistence and small-scale permits has — at least in theory - been devolved to the
region/state-level.

Myanmar's first EITI report indicates a number of factors that are taken into account by
MoNREC in the evaluation of licence applications. However, how these different factors
are weighed is unclear. This leads to a high level of discretion on the part of the
Government, as well as uncertainties for investors. The complexities and complications of
the current licensing regime and its interaction with other laws such as the Investment Law
and EIA process are discussed further in Part 4.

Integrated Prospecting, Exploration and Feasibility Permit

One problem with the 2015 Amended Mining Law (and 2018 proposed Rules) is that, like
the 1994 Mining Law, it does not provide mining companies with reassurance on the
question of ‘conjunctive tenure’. This is the legal guarantee that that the resource which a
company identifies through investment in prospecting and exploration will not be taken away
from them prior to production and handed to another company. Without this guarantee, few
major companies will take the risk of market entry.

To address this uncertainty, potential investors in large scale mines have, at prospecting
stage, sought ‘integrated’ mining permits for ‘at least three stages’ of the mining project
cycle, typically prospecting, exploration and feasibility. These are valid for a period of five
years, extendable up to nine. Some integrated permits have been issued in 2016 and 2017
under section 9(d) of the Amended Mining Law  However such ‘integrated permits’ are
confusing for stakeholders. They also must not override the need to assess and permit
companies at each stage-gate or the project cycle, in particular concerning management of
environmental and social impacts.

Mineral Processing Permit and Trading Permit

A new type of Permit for Mineral Processing was introduced as Article 10 of the Amended
Mining Law (2015), which permits, according to Chapter 10 of the Rules, Large-scale
processing permits for 15-50 years with a 5 year extension, Medium-scale permits for 10-
15 years with a 2 year extension, and Small-Scale for 5-10 years with 2 year extension.

128 NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 8
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What constitutes large, medium and small-scale is unclear. Chapter 11 of the Rules sets
out Rules for a Mineral Trading Permit.

Artisanal/subsistence miners

Subsistence mining is address in the proposed 2018 Mining Rules, with plot size defined
under Rule 97 as < 1 acre for gold and other valuable metals (and for gold plots, only 1 plot
may be granted per household); < 3 acres for other metals; and < 5 acres for industrial raw
minerals or stones. Various requirements concerning operations and closure are defined
in other parts of the Rules (See also Part 2). However, the inclusion of subsistence mining
in the 100+ pages Mining Rules is not a user-friendly way to regulate subsistence miners.
Moving the provisions into a separate set of Rules would be more practical and allow for
the flexibility needed to address its specific nature.

Fiscal regime: production sharing terms, taxes and royalties

The 1994 Mining Law required foreign investors to operate in a joint venture with a Myanmar
company and the relevant mining SOE, either on a production sharing basis or profit sharing
basis. Production Sharing Contracts (PSCs) are the most common royalty arrangement in
Myanmar but globally, they are rarely used in the mining industry. There are a number of
reasons why investment agreements or pure licensing regimes are preferable to PSCs in
the mining sector (see Part 4). Their continued use in Myanmar has been a further factor
discouraging foreign investment.

According to the 2015 amended Myanmar Mining Law, the holder of a permit for mineral
production must pay a royalty on the value of the sale of minerals. According to the 1994
Myanmar Mines Law, this rate was determined by the former MoM (now MoNREC). This
arrangement was reflected in the terms of the handful of PSCs obtained by MCRB as part
of the SWIA research. However, the 2015 Amended Myanmar Mining Law sets fixed
royalties for specific mineral groups (Box 6).

This specifies that the mineral tax is to be calculated based on the percentage of pure
metallic mineral which the traded commodity contains, and the prevailing international price
of the mineral(s) in question at the time of the sale (Chapter 19). The ‘prevailing international
price’ appears to be determined in a fairly inconsistent manner, with limited detail provided
in the Law or PSCs reviewed by MCRB as to how this figure is determined. Where the
actual sales price of a mineral is less than the ‘international price’ set, the royalty rate paid
by a company risks being higher than what is indicated by the Law.

The 2015 amendments introduce the opportunity for Myanmar companies to pay royalties
in minerals. Previously, royalties were legally required to be paid in cash. Companies
operating in joint ventures with foreign investors may, however, only pay royalties in cash
and only in Myanmar kyat, at the exchange rate set by the Central Bank of Myanmar. Field
data collected by MCRB has indicated that some joint ventures including foreign investors
and ME-2 pay the production share portion in kind, despite the requirement to pay in cash
(i.e. they pay the production share for a gold contract in gold, rather than in monetary
currency). For tin and tungsten producers, foreign joint venture operators are expected to
contribute mineral concentrate at a higher level of purity than their Myanmar counterparts,
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72% and 65% purity respectively, according to MCRB field data. It should be noted that all
of these discriminatory provisions could risk challenge under Myanmar’'s Investment
Protection Agreements, particularly if they are changed in future to make them even less
favourable to foreign investors.

Box 6: Royalty Rates for Minerals (Section 18, 2015 Amended Myanmar Mining Law)

Minerals Royalty rate
on sales price

Gold, platinum, uranium. May include other precious metallic
minerals subject to Ministerial decision and Union Government 5%
approval. Such additions will be announced by ministerial notification.

Silver, copper, lead, tungsten, nickel, heavy sands and others. May
include other precious metallic minerals subject to Ministerial 4%
decision and Union Government approval. Such additions will be
announced by ministerial notification.

Iron, zinc, lead, tin, tungsten, aluminium, arsenic, manganese, cobalt
and others. May include other metallic minerals subject to Ministerial 3%
decision and Union Government approval. Such additions will be
announced by ministerial notification.

Raw industrial minerals or stones 2%

As part of the SWIA research, MCRB reviewed several PSCs, which were shared
confidentially by companies. A typical selection of the terms contained in one of these
agreements with ME-2 is provided in Box 7. However the terms in each PSC are negotiable
and can therefore be assumed to vary.

Social and environmental provisions in the Mining Law and Rules

Several subsections were added by the 2015 amendments to Mining Law which are

intended to increase the scope of environmental and social responsibility of the mine

operator.

B An addition to Section 13e (1) requiring mines to minimise environmental damage and
negative impacts on local communities, and to make an annual contribution to a fund
for environmental conservation.

B An additional requirement (Section 13e (2) to contribute to a Mine Closure Fund for
environmental rehabilitation and reforestation.

The proposed Mining Rules contain (identical) requirements in Rule 51c (large-scale), 67c¢
(medium-scale) and 85c (small-scale) for the company to submit at the time of its application
for a Production Permit the evidence that it undertaken negotiations with local communities
about local social responsibility, and obtained their agreement.
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Box 7: Overview of Terms Contained in a sample Production Sharing Contract

B PSC entered into by ME-2 Managing Director, who represents Ministry, and head of
the private company.

invested solely by the private partner in the joint venture.

B Profit sharing: an initial minerals tax is required whereby 50% of the production is
taxed at 4% during the first 12 months of production.

B After this initial period, the production is split between the two JV partners at 30% to
the SOE and 70% to the mine operator.

B |n allocating fiscal value to the JV's monthly mineral production, PSC sets out a
process whereby price is calculated on the basis of the average price ‘on the global
market value’ of the mineral in question, as available online.

B Mining SOE may choose to receive its share of production as mineral or cash, as
determined by the market price set by the above procedure. Not clear from the

while mineral prices are low and receive cash when prices are higher

B After the deduction of mineral tax, the ‘remaining minerals’ shared by the mining
SOE and private company according to the formula: Production in metric tons X
100% = ME-2 (30%) x metric tons x operator (70%) x metric tons.

B Project-related costs such as transportation and production are to be assumed by
the private partner

B Operations must proceed in accordance with plan approved by SOE.

B Operator must compile a monthly report on production, storage and sales according
to a mutually agreed-upon format. Copy must be submitted to SOE partner on a
monthly basis.

B SOE partner agrees to provide support to the private partner with mineral exports, if
needed, as well as support the operator in setting up a foreign currency bank
account to allow the company to save export revenue.

B SOE partner assumes responsibility for preventing other parties from entering the
concession area by cooperating with regional authorities.

B Operator must take out insurance as stipulated in 1993 Myanmar Insurance Law.

that dispute resolution steps must meet the standards set out in the 1944 Myanmar
Arbitration Act. Arbitration must take place in Nay Pyi Taw.

B States that if minerals are found within the permit area other than that or those for
which the operator holds a permit, this must be reported to the mining SOE. One
PSC reviewed (wherein ME-2 is the public JV partner) notes that if diamonds or
coloured gems are found, these will be owned by ME-2, not the Gems Enterprise.

B [ndicates that prior permission must be obtained from the Ministry of Forestry if any
trees are to be felled, including within the concession area.

B Land on the mined concession must be reforested by the private partner after mine
operations end, or the private partner must pay compensation.

B  Where homes, farms or land have been damaged by operations the private partner
must pay compensation to affected parties.

B Specifies in MMK the minimum investment to be made and that this amount must be

PSCs reviewed whether this choice may be made on a monthly or yearly basis, or at
another interval. Flexibility to choose mineral or cash allows mining SOE to stockpile

B Sets out terms for dispute arbitration between the company and mining SOE, stating
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The proposed Mining Rules also cross-reference in multiple places the need to abide by
the Environmental Conservation Law, Rules and EIA Procedure (see Table 3). However
they also appear to be pre-determining the type of process (EMP, IEE, EIA etc) to apply,
even though this is not consistent with sizes and thresholds in the EIA Procedure Annex 1
(see extract in Table 4) which sets out which mining projects require an IEE or EIA, although
an EIA requirement can also be applied to a smaller project by virtue of it being e.g. located
in an environmentally sensitive area (Art 25). The size thresholds for mining were hotly
debated in 2015 between the two then Ministries. Requirements in the draft 2018 Mining
Rules are therefore inconsistent with the EIA Procedure which will lead to legal uncertainty.

The Law states that where an EIA is required, costs are to be shared with the JV partners
(Section 35a) (see Environmental Impact Assessment (EIA) Procedure below).

Table 3: Requirements for EIA, IEE or EMP in the draft Mining Rules

Stage Rule Apparent EMP/IEE/EIA requirement
according to 2018 Mining Rules
Prospecting 8e Screening (‘shall submit a project proposal’)
Exploration 24 f Environmental Management Plan (EMP)
Feasibility 37e Environmental Management Plan (EMP)
Large-scale Production 48 f Environmental Impact Assessment (EIA)
Medium-scale Production 64 g IEE or EIA
Small-Scale Production 82f Initial Environmental Examination (IEE)
Subsistence 97 c Initial Environmental Examination (IEE)

Feasibility Study

The 2015 Amended Law introduced the concept of Feasibility Study defined in amended
Section 2(i) (a) as ‘the examination of a mineral deposit following Exploration to ensure
whether it can be mined commercially or not. This includes consideration of mining,
processing and marketing, as well as analysis of the environment and social impacts.”
Establishing the requirement for a Feasibility Study has the potential to enable the Myanmar
Government and its agencies to better and more holistically review and compare the
projected fiscal benefits of a proposed project relative to its negative impacts. However, it
is unclear that MONREC DoM will have the capacity to accurately assess Feasibility Studies,
including reviewing the accuracy of projection models, plans and budgets submitted by the
company or their representatives. Industry sources told MCRB that the government mineral
sampling lab lags far behind international industry standards. Technical studies based on
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specialist sampling methods may therefore be inaccessible to the officials reviewing a
company feasibility study in Myanmar. This may place DoM in the position of having to trust
company-generated geological data and financial projections, which may affect the
outcome of company-Government mine negotiations.

Cost and revenue estimates at the feasibility stage are key to deciding on revenue splits
and tax breaks. The feasibility stage is also when the need for community investment and
infrastructure development is determined. Expert input to government at this stage would
therefore be beneficial. For this reason, in some jurisdictions, feasibility studies have to be
either performed or approved by independent experts external to the company, typically
mining engineers and economists specialised in financial modelling. While project-level
ElAs have to be undertaken by qualified third parties registered with ECD, there is currently
no such stipulation for feasibility study experts in the 2015 amended Myanmar Mining Law,
and the proposed Rules do not provide clarity.

Occupational Safety and Health

MCRSB field research identified health and safety to be a major issue in both the formal and
informal parts of the mining sector (see Part 4. Sector-level impacts and Part 5.4: Labour).
There is a pressing need for regulatory oversight and enforcement. In particular, it is
important that health and safety requirements in different laws and regulations are aligned,
accountabilities are clear, and resources are committed to enforcement.

Currently Myanmar lacks a complete legal framework for occupational safety and health
(OSH). OSH is partially covered by sectoral laws including the Factories Act, and the 1996
Mines Rules contain some provisions on health and safety (see Part 5.4: Labour). A draft
Mines Safety Law was elaborated by the former Mines Ministry and submitted to the
previous Parliament. It covered OSH in the mining industry and some environmental
impacts. It is unclear whether its provisions are now incorporated in Chapters 28 and 29
the proposed 2018 Mining Rules.*?°

The question of accountability for OSH in the Mining Sector is also further complicated by
the introduction of the EIA process, which is overseen by the Environmental Conservation
Department (ECD), MONREC. The overlapping and unclear responsibilities for OSH and
its implications for decentralisation and federalism are further explored in NRGI's report.30

Draft Occupational Safety and Health (OSH) Law

A draft Occupational Safety and Health Law which was prepared for several years within
the Ministry of Labour, Immigration and Population (MOLIP) was sent to Parliament in
2017.13! The timetable for its passage is uncertain. The scope of the Bill (Article 4) covers
all sectors, public and private, including ‘mining and gems exploration and any modification
process related to them’. It also reflects a change of approach advocating a bipartite system
where both employers and employees take ownership of occupational safety and health
systems, while the government oversees the implementation of this process.

129 MCRB interviews, 2016; MCRB has seen a partial early draft.
130 Natural Resource Federalism: Considerations for Myanmar, NRGI, January 2018
131 Occupational Safety and Health Bill as presented to Parliament, 2017 (Burmese)
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The Bill contains three key provisions:
B Creation of a national OSH Council to facilitate tripartite discussions, after which
decisions can be adopted at a national level.

B Formation of workplace safety and health committees with equal numbers of employer
and employee representatives. Such committees will be directly responsible for the
implementation of national OSH policies at the workplace.

B Appointment of a qualified workplace safety and health officer to provide technical
support to employer and employee representatives.

However the Bill could be improved. In particular:

B The proposed requirement for approvals from the Director-General prior to
establishing a business or undertaking various steps such as constructing a new
building or installing a machine, creates additional administrative burden and may
duplicate other approval processes such as EIA.

B There is an ambiguous reporting relationship between Health and Safety Officers and
the Ministry which appears to undermine the need to reinforce that the highest levels of
company management must be directly responsible for establishing a safety culture and
must be held accountable for it.

B The Draft OSH Law could adopt more of a risk-based approach, in which organisations,
relevant authorities and workers identify, assess and understand occupational health
and safety risks to which they are exposed to, take mitigation measures in accordance
with the level of risk and are held accountable for the outcome®2,

The OSH Law provides for the option of introducing sector-specific OSH Rules. To ensure
consistency between the Mining Law and Rules safety provisions, it could be advisable to
extract the OSH provisions from the proposed 2018 Mining Rules, and adopt them as
sector-specific Rules which could also be brought in line with the cross-sectoral OSH Law,
once adopted. The guidelines produced by BGR (see Part 4 below) could also be
incorporated into a separate set of Mining OSH Rules, or detailed Notifications.

Protection of the Rights of National Races (2015)

Article 5 of the 2015 Law Protecting the Rights of National Races is relevant to the mining
sector. It states that ‘hta-nay tain-yin-tha [the usual phrase for Indigenous People] should
receive complete and precise information about extractive industry projects and other
business activities in their areas before project implementation so that negotiations between
the groups and the Government/companies can take place.’**®* However a definition for
‘hta-nay tain-yin-tha’ was not included in the Law, and this and other issues need to be
addressed in bye-laws which, as of February 2018, were still being prepared.

132 MCRB and Australian Chamber submit comments on new OSH Law, 3 November 2017
133 Indigenous Peoples’ Rights and Business in Myanmar, Myanmar Centre for Responsible Business briefing
Paper, February 2016
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Environmental Conservation Law and Rules and Environmental Impact Assessment
(EIA) Procedure

Environmental protection in Myanmar’'s mining sector is regulated by a combination of
regulations under the Mining Law, a humber of cross-sectoral laws on issues like water,
land, forestry and hazardous substances, and the 2012 Environmental Conservation Law
(ECL)*34. The ECL established a requirement for EIA (referring to it as ‘EIA and SIA’). The
supplementary 2014 Environmental Conservation Rules®® re-iterated a requirement for
‘ESIA’ (sic), is elaborated in the 2015 EIA Procedure!3® where it is referred to as ‘EIA’.1%7

Article 2(g) of the EIA Procedure clarifies that ‘environmental impact’ includes social
impacts. These in turn include Involuntary Resettlement and those relating to Indigenous
People. Article 2(h) defines ‘Adverse Impact’ as ‘any adverse environmental, social, socio-
economic, health, cultural, occupational safety or health, and community health and safety
effect suffered or borne by any entity, natural person, ecosystem, or natural resource,
including, but not limited to, the environment, flora and fauna, where such effect is
attributable in any degree or extent to, or arises in any manner from, any action or omission
on the part of the Project Proponent, or from the design, development, construction,
implementation, maintenance, operation, or decommissioning of the Project or any activities
related thereto’. The Procedure also requires cumulative impacts to be addressed.

Where a Project requires it, one of two types of assessment should be done: either a full
EIA using a qualified consultant registered with ECD; or, in the case of a lower impact
activity, an Initial Environmental Examination (IEE). An IEE lacks the initial Scoping Phase
of the EIA but is otherwise similar. In either case, an Environmental Management Plan
(EMP) should be established to mitigate impacts. This should be approved by MONREC to
become a contractual commitment by the Project Proponent (company). This leads to the
issuance of an Environmental Compliance Certificate (ECC) by ECD, which then monitors
the Project for compliance (see Part 5.7: Environment and Ecosystem Services).

Annex 1 of the EIA Procedure (extract in Table 4) sets out which mining projects require an
IEE or EIA, although an EIA requirement can also be applied to a smaller project by virtue
of it being e.g. located in an environmentally sensitive area (Art 25). The size thresholds
for mining were hotly debated in 2015 between the two then Ministries. Requirements in the
draft 2018 Mining Rules (Table 3) are inconsistent with the EIA Procedure.

134 2012 Environmental Conservation Law

135 2014 Environmental Conservation Rules

136 2015 Environmental Impact Assessment Procedure

137 Myanmar legislation uses a variety of terms e.g. EIA EIA/SIA, or ESIA. However the MONREC has
clarified to MCRB that they prefer to use the term ‘EIA’ and to stress the scoped defined in the EIA procedure
i.e. that this also includes social and health impacts. This SWIA therefore uses the term ‘EIA’ unless there is a
particular reason not to.
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Figure 2: Environmental and Social Impact Assessment in the Mine Lifecycle!®®

138 Adapted from Mining and the Environment ed. Spitz and Trudinger (2009)
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Table 4: Annex 1 of EIA Procedure (extract):

Categorization of Mining Activities

Criteria for IEE Criteria for EIA
Type of Economic Activity Type Economic Type Economic
Activities Activities

132 | Extraction of Rock, Gravel or Sand > 1,000 m¥/abut< | 250,000 m%a
from a River or Marine Waters 50,000 m3¥/a

133 | Construction, Building and Ceramic | <200 acre = 200 acre
Minerals Extraction (aggregates, and or
limestone, slates, clay, gypsum, < 100,000 t/a > 100,000 t/a
feldspar, silica sands, granite, kaolin,
bentonite, marble, and quartzite)

134 | Extraction and Refining of Industrial | <200 acre = 200 acre
Minerals (barite, fluorite, phosphate, | and or
potash, salt, soda ash, asbestos) < 100,000 t/a ore > 100,000 t/a ore

135 | Extraction of Ferrous, Non-Ferrous | <50 acre = 200 acre
Metal and Precious Metal Ore and or
Except Gold (iron, manganese, < 50,000 t/a > 50,000 t/a
silver, copper, tin, antimony, lead,
nickel, zinc, chromium, bauxite), and
Precious Stone

136 | Refining of Metal Mineral Ore < 50,000 t/a = 50,000 t/a
(without using hazardous chemicals)

137 | Refining of Metal Mineral Ore (using | < 25,000 t/a = 25,000 t/a
hazardous chemicals)

138 | Extraction and Refining of Gold Ore | <20 acre = 20 acre
(without using hazardous chemicals)

139 | Extraction and Refining of Gold Ore | < 20 acre and = 20 acre or
(using hazardous chemicals) < 25,000 t/a = 25,000 t/a

140 | Coal Mining (underground and < 100,000 t/a coal = 100,000 t/a coal
surface)

141 | Mining, including Dredging of Heavy | 21,000 m3/abut< | 250,000 m%a
Mineral Sands (tungsten, ilmenite, 50,000 m3¥/a
rutile, zircon, titanium, monazite)

Annex 1 of the EIA Procedure needs revision to:

B Distinguish between phases in the mining cycles (as is done for oil and gas), as
different phases of the mining cycle have different impacts, and do not all require a full
EIA which is generally only undertaken at Pre-Feasibility/Feasibility stage (Figure 2).

B Address illogical requirements such as the need for all gold mines of < 20 acres to
conduct an IEE as this creates an IEE requirement for even subsistence miners

B Correct errors relating to project sizes.

Furthermore, greater consistency between tenement sizes in EIA Annex 1 and the Mining

Rules would be useful.
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Existing Mining Projects

The 2015 EIA Procedure also applies to existing projects. It requires them to undertake
environmental compliance audits, including on-site assessments, to identify concerns
related to the project's impacts and to determine whether a retroactive IEE or EIA are
necessary (Article 8). Table 1 shows that around 1450 mining operations are currently
licenced by MONREC. As of 31 May 2017, ECD had received 39 EIA, 316 IEE and 1693
EMP (total 2048 documents) relating to the mining sector. 3° Most of these were
commissioned by DoM using its own template for EMPs which is not consistent with that in
the EIA Procedure. The MONREC Minister who has responsibility for both mining and
environment is understood to have issued a requirement for mines of > 50 acres to first
undertake an environmental audit, in accordance with Article 8 of the Procedure.140

Public Participation and Disclosure

The Procedure (Article 38 for IEE, Article 65 for EIA) requires project proponents, whether
companies or public agencies, to publish the EIA report no later than 15 days after its
submission to ECD; ensuring that it is available to civil society, project-affected people, local
communities and other concerned stakeholders by: (i) posting the EIA on the project or
project proponent’s website(s); (i) communicating by means of local media (i.e.
newspapers); (iii) at public meeting places (e.g. libraries, community halls); and (iv) at the
offices of the project proponent. The EIA Procedure also requires ECD to make the report
publicly available upon receipt.

The issuing of the EIA Procedure has been an important step towards improving the
environmental and social accountability of businesses in Myanmar. However, a number
obstacles to the successful implementation and enforcement of the EIA Procedure in
Myanmar's mining sector remain (see Part 4. Sector-Level Impacts and Part 5.7:
Environment and Ecosystem Services). It is intended that the EIA Procedure will also be
complemented by a set of sector-specific Mining EIA Guidelines to assist project proponents
and their consultants.

The Procedure was issued at the same time as a first set of National Environmental Quality
Guidelines, focused on emissions.#! The Guidelines are based on the IFC Environmental
Health and Safety Guidelines and contain mining sector specific guidance on allowable
emissions. The Guidelines prescribe specific principles to control noise and vibration, air
emissions and effluent discharges at reasonable costs to the operator and with existing
technology.'4? Further details on environmental regulation are given in Part 5.7.

Myanmar Investment Law

In October 2016, the Government passed a new Myanmar Investment Law, 143 which
supersedes the previous 2012 Foreign Investment Law4* and the 2013 Myanmar Citizens

139 presentation by ECD to the Environmental Working Group 12 June 2017, held on file with MCRB

140 Communication with ECD, March 2017

141 2016 National Environmental Quality Guidelines

142 DB, Client Alert — Emission Guidelines Issued

143 DB, Client Briefing Note: What Changes in Practice under the New Investment Law?, 8 October 2016
144 2012 Foreign Investment Law.
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Investment Law!4° to create a single law for both foreign and domestic/citizen investors. In
March 2017, the Myanmar Investment Rules (MIR) were adopted.**¢ The new Law and
Rules introduces a number of changes to the previous 2012 Foreign Investment Law,
including:

The introduction of an ‘endorsement’ process, instead of a full MIC Permit

There are now types of permit possible, one being a ‘full’ MIC Permit, and the other an
approval or ‘Endorsement’ for permission to use land; the second process supposedly
being a faster process. Full MIC Permits will be necessary for strategic, large or
environmentally or socially impactful projects (Section 36 MIL, defined further in Article
3-11 of the MIR)

The Law applies to all investors: The previous 2012 Foreign Investment Law applied
only to those foreign investors holding an MIC permit. Under the new Law, everyone
who invests in Myanmar is an investor subject to the 2016 Investment Law, irrespective
of whether they hold an MIC permit or not.

Tax incentives have changed: The 5-year tax holiday which was previously
automatically granted to foreign investors receiving an MIC permit has been removed.
The granting of tax holidays is now at the discretion of MIC. A number of other tax
incentives have also changed.

Myanmar law has been brought in sync with international investment laws: The
new law includes common international standards of protection for investors found in
many bilateral investment treaties, including national treatment, most favoured nation,
and fair and equitable treatment. This is in line with Myanmar’s obligations in some of
its existing bilateral investment treaties.

New protections for workers: The law includes a new set of employer obligations
regarding workers: investors can only cease or close their business after compensating
workers; workers need to be paid during a temporary closure; and investors must pay
compensation for workplace injury, sickness, death or loss of limbs.

New transparency provisions including a requirement (Rule 45) for MIC to publish the
Proposal Summary within 10 days of receiving the Proposal and before it is considered
by MIC and a requirement (Rules 196/199) for holders of an MIC Permit to publish an
annual report including details of how it has invested responsibly and sustainably.

How these new provisions will play out in practice remains to be seen and there are a
number of aspects that warrant further clarification/elaboration in subsequent regulation or
notifications to the Law, including:

Defining what types of project will fall under Article 36, i.e. be classified as types of
projects that will require a full MIC Permit because they inter alia have a large potential
impact on the environment and the local community.

Defining how the provisions and definitions of the new Law relate to connected legal
requirements; for example, how community consultation and consent provisions
pursuant to Article 5 of the 2015 Law on Protection of the Rights of Ethnic Nationalities
and EIA requirements outlined in the 2012 Environmental Conservation Law and 2015
EIA Procedure are reflected in MIC decision-making processes regarding the granting
of permits and approvals.

145 2013 Myanmar Citizens Investment Law
146 Myanmar Investment Rules, MIC Notification 35/2017, 31 March 2017
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B Clarifying what types of projects will trigger the Article 46 requirement for national
parliamentary approval for projects.

B Elaborating the role of state/region governments in permitting decision-making,
including provisions for consultation with the local communities who are potentially
impacted by a project early in the permitting decision-making, e.g. through a
requirement that MIC must seek comments from regional/state governments who in turn
are obliged to consult with the relevant local communities.

In April 2017, MIC issued an updated list of Restricted Investment Activities 4’ under
Chapter 10, which restated the previous approach and that in the 2015 Amended Mining
Law. Only the Union Government may undertake ‘Feasibility study and production of
radioactive metals such as uranium and thorium’. Foreign Investors are not allowed to do
prospecting, exploration, feasibility study and small and medium scale mineral production
or refining, or prospecting, exploration and production of jade/gem stones. MONREC
approval is needed for foreign investment in large scale mineral production and small,
medium and large scale production using citizen (i.e. Myanmar) investment. Under the
2017 Myanmar Companies Act, ‘Myanmar companies’ can have up to a 35% equity share
from foreign investors.

C. International Frameworks

In addition to the national laws and regulations outlined above, a number of international
frameworks that address the human rights impacts of mining activities are relevant in the
Myanmar context. Some apply to foreign mining investors operating or looking to operate
in Myanmar. In other cases the Myanmar Government and other in-country stakeholders
are taking part in the initiative.

Extractive Industries Transparency Initiative (EITI)

EITI is a global initiative to promote the open and accountable management of natural
resources.'*® The EITI seeks to address governance of the oil, gas and mining sectors, in
particular transparency surrounding how a country’s natural resources are governed. This
includes looking at how extraction rights are issued, how the resources are monetised, and
how they benefit the people and the economy.

The 2016 EITI Standard!*® has two parts. Part 1 deals with the implementation of the
Standard, and Part 2 with the governance and management of the international EITI. The
Standard is overseen by a multi-stakeholder board, including representatives from
governments, extractive industries companies, CSOs, institutional investors and
international organisations. Having submitted their progress reports and annual reports on
revenue paid by companies and received by government, countries are validated against
the Standard and rated as having made Satisfactory Progress, Meaningful Progress,
Inadequate Progress, or No Progress.

147 MIC Notification 15/2017, List of Restricted Investment Activities 10 April 2017
148 Extractive Industries Transparency Initiative
149 The 2016 EITI Standard
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Myanmar's current status in EITI is that it is ‘Yet to be Assessed’ under the 2016 standard.
It issued its first EITI report on 2013/2014 FY data in December 2015.%%° Its second report
was delayed, following the change of government. It is now committed to submitting reports
for two financial years in March 2018. These will be assessed against the 2016 Standard
after July 2018. MEITI has also released its Beneficial Ownership Roadmap to compliance
by 2020.1% Under EITI, technical assistance is being provided on establishing a cadaster
system, as well as to develop a pilot for disclosing beneficial ownership.

International Council on Minerals and Metals (ICMM) Sustainable Development
Framework

The ICMM is an industry organisation dedicated to improving the social and environmental
performance of the mining and metals industry while contributing to sustainable
development. The ICMM brings together 23 mining and metals companies as well as 34
national and regional mining associations and global commodity associations to maximise
the contribution of mining, minerals and metals to sustainable development. The values
that guide the work of the ICMM include care, respect, integrity, accountability, and
collaboration.'®> The ICMM has created different standards and frameworks to guide
companies in improving their performance standards. The Water Stewardship Framework,
for example, outlines a common industry approach based on finding solutions that work for
business and water users. The ICMM’s Sustainable Development Framework comprises
10 mandatory principles that serve as a best practice framework on sustainable
development for the mining and metals industry and against which ICMM members have to
report. ICMM members Freeport and MMG (as PanAust) have early stage
prospecting/exploration interest in Myanmar.

Voluntary Principles on Security and Human Rights (VPSHR)

The Voluntary Principles on Security and Human Rights (VPSHR) is a multi-stakeholder
effort by governments, businesses and civil society that seeks to minimise and address the
risk of human rights abuses in communities adjacent to extraction sites that are associated
with public and private security provision. The VPSHR is designed specifically for extractive
industries. The Principles are endorsed by the ICMM, the International Committee of the
Red Cross, IFC, and IPIECA (the global oil and gas industry association for environmental
and social issues). The VPSHR is based on the recognition that communities residing near
extractive industries operations may be at risk of human rights violations. It is designed to
help extractive industries companies maintain the safety and security of their operations
within an operating framework that ensures respect for human rights, fundamental
freedoms, and international humanitarian law. The VPSHR includes Implementation
Guidance Tools that are aimed at assisting companies, their employees, and contractors to
apply the Principles.'®® In 2016, Myanmar was identified by the VPSHR as one of three
countries for the establishment of an ‘In-country Implementation Pilot Group’, and there
have been some initial meetings and a scoping study to define an agenda.

150 MEITI, Myanmar First EITI Report, December 2015

151 Myanmar Beneficial Ownership Roadmap, March 2017

152 1CMM, Vision and Values

153 |ICMM, ICRC, IFC and IPIECA, Voluntary Principles on Security and Human Rights Implementation
Guidance Tools, 2012
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China Chamber of Commerce of Metals, Minerals & Chemicals Importers and
Exporters (CCCMC) Guidelines

The CCMC Guidelines for Social Responsibility in Outbound Mining Investments were
launched in 2014 by the CCCMC, a department under China's Chamber of Commerce
which includes more than 6,000 company members. They call for Chinese companies
investing overseas in the minerals and metals sectors to adhere to the UN Guiding
Principles and to conduct risk-based supply chain due diligence.*®* The Guidelines provide
guidance for mining companies on how to establish social responsibility management
systems and disclose social responsibility information. %

Companies looking to implement the Guidelines can also refer to the Chinese Due Diligence
Guidelines for Responsible Mineral Supply Chains to operationalise the due diligence
recommendations. These have been developed to be consistent with the OECD Due
Diligence Guidance on Responsible Supply Chains of Minerals from Conflict-Affected and
High-Risk Areas and so simultaneously ensure compliance with OECD member-state
requirements for minerals supply chain due diligence. In addition to supply chain checks,
the Guidelines also call on implementing companies to disclose payments made to
governments in compliance with the EITI Standard and relevant stock exchange listing
rules. 1% With support of GIZ, EMM Network and CCCMC developed a three-year
Sustainable Mining Action Plan (SMAP) for 2016-2018) to globally establish the guidelines
and to achieve a maximum impact in the mining sector, by ensuring a structured and
coordinated implementation®>’. An exploratory visit to Myanmar by GIZ took place in
February 2018.

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas

This OECD Due Diligence Guidance is a government-backed multi-stakeholder initiative on
responsible supply chain management of minerals from conflict-affected areas. The
Guidance is applicable to all minerals and global in scope; however, it has supplements
focused in particular on tin, tantalum, tungsten, and gold. Its objective is to help companies
respect human rights and avoid contributing to conflict through their mineral sourcing
practices. Since its adoption in May 2011 the Guidance has become a leading industry
standard,; it is now referenced and used in binding regulations in the US and serves as the
basis for the EU Regulation (below). The London Metal Exchange is also reported to be
working on Principles for Responsible Sourcing, including child labour and conflict
minerals®8, Human Rights Watch has used the Guidance as part of an assessment of how
13 leading jewellery and watch companies undertake human rights due diligence in their
gold and diamond supply chains.5°

The OECD Guidance also served as an important base for the development of the Chinese
Due Diligence Guidelines for Responsible Mineral Supply Chains, developed by China’s

154 CCCMC, Guidelines for Social Responsibility in Outbound Mining Investments, 2014

155 EMM Network, CCCMC: Developing Guidelines for Social Responsibility in Mining Investment

156 Global Witness, New Chinese Guidelines Offer Mineral Companies Chance to Reduce Conflict, Corruption
Risks and Show Value to Host Communities, 23 October 2014

157 hitps://www.emm-network.org/case _study/sustainable-mining-in-china/

158 | ondon Metal Exchange aims to ban metals sourced with child labour, Reuters, 13 February 2018

159 The Hidden Cost of Jewellery, Human Rights Watch, 8 February 2018
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Chamber of Commerce in collaboration with the OECD. The Guidance is comprised of a 5-
step framework: establishing strong company management systems; identifying and
assessing risk in the supply chain; designing and implementing a strategy to respond to
identified risks; carrying out independent third-party audits of supply chain due diligence;
and reporting annually on supply chain due diligence. Conflict-affected and high-risk areas
are identified in the Guidance as including armed conflict and violence of an international
or non-international character, but also includes areas “of political instability or repression,
institutional weakness, insecurity, collapse of civil infrastructure and widespread violence.”
As such, the Guidance is highly relevant for companies operating in Myanmatr, in particular
conflict-affected regions, and for those sourcing the 3Ts and gold from these regions. The
OECD has also signed a Memorandum of Understanding with CCCMC to co-operate on
the development of Chinese industry guidelines for responsible mineral supply chains.

European Union Regulation on Conflict Minerals

On 3 April 2017, the Council of the EU adopted a Reqgulation aimed at stopping the financing
of armed groups through trade in conflict minerals*®°. This obliges EU companies to source
their imports of tin, tantalum, tungsten (3Ts) and gold responsibly and to ensure that their
supply chains do not contribute to funding armed conflict. These 'due diligence' rules will
become binding from 1 January 2021, though importers are encouraged to apply them as
soon as possible. The Regulation carries obligations to source responsibly for the
‘'upstream’ part of the production process, which involves the extraction and refining of these
minerals. At least 95% of all EU imports of those metals and minerals will be covered, while
small volume importers will be exempt. The competent authorities in EU member states will
carry out checks to ensure that EU importers of minerals and metals comply with their due
diligence obligations. In addition, the Commission will carry out a number of other
measures to further boost due diligence by both large and small EU 'downstream’
companies, which are those that use these minerals as components to produce goods. The
Commission will also draft a handbook including non-binding guidelines to help companies,
and especially SMEs, with an indicative list of conflict-affected and high-risk areas.

The Regulation builds upon the 2011 OECD guidelines (above) which set the international
benchmark for supply chain due diligence.*®! The text adopted by the Council results from
an agreement reached with the European Parliament in November 2016, subsequently
approved by the Parliament in a plenary vote on 16 March 2017 following several years of
debate and public consultation. Unlike the Dodd Frank Act Section 1502 provisions in the
US (currently under threat of repeal from the Trump Administration),6? the EU rules will
apply to all conflict-affected and high-risk areas in the world without geographical limitations,
thereby encompassing Myanmar's states and regions still engaged in ethnic armed
conflict.16® As it currently stands it is expected to include most gold, tin and tungsten
exported from Myanmar, including tin and tungsten producing areas such as the Wa region,
Kayah State, and Tanintharyi Region.

160 Conflict Minerals: Council adopts new rules to reduce financing of armed groups, Council of the European
Union, Press release 181/17, 3 April 2017

161 European Parliament press release, Conflict minerals: MEPs secure mandatory due diligence for
importers, 16 June 2016

162 s Government, Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law No. 111-203,
especially Section 1502. See also Global Witness briefing of November 2017

163 See Conflict Minerals Regulation explained, European Commission
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Part 4
Sector-Level Impacts

In this section:
A. Sector-Level Economic Impacts
0 Revenues and the role of mining in the economy
0 Production sharing contracts (PSCs) and investment agreements
0 Taxation
0 Benefit sharing between the Union and state/region governments
0 Local employment opportunities and supply chains (local content)
B. Sector-Wide Governance Impacts
0 Licensing regime
o0 Informal and subsistence mining
o0 Governance of State-owned enterprises (SOEs) and military-affiliated
companies
0 Transparency and anti-corruption
0 Responsibility for regulating mine safety and environmental impacts
o0 EAO-controlled areas and conflict minerals
National Mineral Resources Policy
C. Sector-Wide Environmental, Social and Human Rights Impacts
o Environmental and social impact assessment and management
0 Occupational safety and health
o Community development and creating shared value
o0 Land and water management
o]
o]

o

Reducing and eliminating mercury use
Site rehabilitation and mine-closure

A. Sector-Level Economic Impacts

This part of the chapter looks at impacts of the mining sector on the economy in Myanmar,
i.e. how is the mining sector supporting economic development, how is it contributing to
employment etc. These impacts can result from government action — policies, laws, actions
by its institutions — that require, or at least support responsible business approaches.
Alternatively, government action can actively undermine or even prohibit responsible
business conduct. Impacts can also result from company action, including where
companies act together.

Considering the economic impacts of mining at the sector-level includes looking at: the role
of mining in the economy; the types of contracts and agreements used to grant mining
rights; taxation; benefit and revenue sharing between the Union- and state/region-levels;
local content; and formalisation of the mining sector. How these aspects are dealt with in
combination has important implications for the potential of the mining sector to contribute
positively to poverty reduction and development, or not. Each theme is discussed in further
detail below.
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Revenues and the role of mining in the economy

Myanmar’s first Extractive Industries Transparency Initiative (EITI) report for 2013/2014,
and the two draft EITI reports for 2014-2015 and 2015-2016 indicated that natural resource
revenues account for around USD 3 billion annually*¢*. However this is predominantly from
oil and gas. Gems and jade account for around 12-13% of this revenue, while Other
Minerals only 2-3% less than USD 75 million (see Table 5). The Central Statistical
Organisation (CSO) calculates that the Gross Domestic Product (GDP) contribution from
the extractives sector for 2015-2016 amounted to approximately MMK 4,447,498 million or
6% of the Country’s GDP%5, but ‘Other Minerals’ is likely to be a correspondingly small
fraction of that.

Table 5: Myanmar Extractives Revenue

EITI Report Total MMK per Total Of  which Of
Revenue usD Revenue Jade and which
(Million (Billion Gemstones Other
MMK) USD) Minerals

FYy 13/14 3,011,283 963 3.13 13% 2%

(Final)

FY 14/15 3,310,607 1032 3.21 11% 3%

(Dratft)

FY 15/16 3,033,216 1203 2.52 13% 3%

(Draft)

As such, it can be said that the mining sector’s contribution to Myanmar’s economy remains
underwhelming.%® It should be noted, however, that the role of mining in the economy may
be more significant than indicated by official figures. Studies on revenues generated by
jade exports have pointed to material discrepancies between information published by
different government sources and a need for consistency of definition and presentation,
greater detail and clarity.'6” Official figures estimated the total sales of jade and gemstones
at around USD 3.5 billion in 2013/2014, whereas United Nations trade data indicated the
value of exports to China at USD 12.3 billion in 2014 alone, and Global Witness calculated
the value of total jade production in 2014 at more than USD 30 billion.68

While the other areas of the mining sector have not received the same level of scrutiny, it
is highly likely that in the minerals sector there are discrepancies between official data and

164 MEITI, Myanmar First EITI Report, December 2015

165 2015/2016 draft EITI report

166 NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 1

167 See, e.g., ASH Center for Democratic Governance and Innovation, Creating a Future: Using Natural
Resources for New Federalism and Unity, July 2013; Global Witness, Jade: Myanmar’s “Big State Secret”,
October 2015, p. 36

168 Global Witness, Myanmar’s “Big State Secret”, October 2015
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actual revenues generated by the sector. Research undertaken for this SWIA indicates that
similar issues may be present with regard to limestone, gold and tin. The fact that payments,
royalties and fees collected by national-level line ministries and state/regional
representatives of these entities are not all uniformly recorded and published adds to the
confusion, although EITI should improve this. Currently, the extractive industries financial
data available to the Ministry of Planning and Finance is aggregated at the level of the
relevant line ministry's total contribution to the budget.'%® This means that oil, gas, mining
and hydropower revenues are all consolidated, with Union-level income, and not
disaggregated by project. SOE revenues from loss-making and profit-making enterprises
are similarly aggregated at the level of the supervising ministry, obscuring whether, and to
what extent, the individual enterprise is making a profit.17°

Lack of geological data, the absence of a mining cadaster, and limited publicly available
financial data (and potential inaccuracies of this data), make it difficult to assess the role
that mineral extraction does and could play in Myanmar’'s economy. If a more accurate
picture of the mining sector’s actual and potential contribution to the Myanmar economy is
to be generated, collecting and analysing such data will be essential.

Production sharing contracts (PSCs) and investment agreements

Mineral investments are mainly managed using PSCs. Globally, PSCs are common in the
oil and gas sector, but not in mining. There are a number of reasons why fiscal
arrangements based on production sharing are unsuitable in the mining context,
including:*"*

B PSCs tend to set annual limits on the amount of production that can be allocated to
recover costs. However, the costs of mining projects are more front-loaded and higher
than those in the oil & gas sector. This means that the assumption in PSCs that there
is a sufficient margin for allocation between the company and the government does not
hold in the context of mining;

B Mining requires capital investments throughout the mine lifecycle, as resources become
less accessible and more difficult to extract; and

B Production sharing requires that governments can easily sell products (domestically or
internationally). For mineral products marketing is more difficult.

Production sharing arrangements also lead to reduced investor interest, particularly when
commodity prices are low, compared to profit sharing or other types of fiscal arrangement.
For example, despite significant upfront investment it may take many years for a company
to earn a profit. Under a profit sharing arrangement, on the other hand, a mining company
would be taxed on their income, rather than production. It has also been noted that
production sharing can introduce false incentives and inefficiency such as 'high-grading’
deposits. This means that minerals which are not profitable to extract if they must be shared
30/70 with the State are left in the ground, and only the easiest/highest quality are mined.*"?
This accelerates the reduction of reserves and mine life, while leaving more costly-to-mine

169 NRGI, Myanmar and the Natural Resource Charter, January 2016

170 NRGI, Gilded Gatekeepers: Myanmar's State-Owned Qil, Gas and Mining Enterprises, January 2016
171 |CMM, Minerals Taxation Regimes, February 2009, p. 31

172 Australia-Myanmar Chambers of Commerce (AMCC), Proposed Mines Law and Rules Amendments
Discussion Paper, December 2014, on file with MCRB
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minerals in the ground, and potentially unmined. Profit sharing, rather than production
sharing, can favour more sustained mining, as well as being more profitable for the operator.
In other countries, the granting of rights for mining is usually governed via investment
agreements or licensing. Jurisdictions favouring investment agreements are also called
‘contractual regimes’, as the rights granted to investors for mining activities are determined
and granted through individually negotiated contracts.'”® In ‘licensing regimes’, on the other
hand, mineral extraction rights are granted through a uniform licensing process and
governed by the generally applicable law.*"* Some countries use a combination of these
two approaches.

Globally, there is a trend towards favouring stricter or pure licensing regimes over

contractual regimes. It is argued that licensing regimes are favourable because:

B Governance and institutional checks are stronger and political risk is lower as the
process for granting of mining rights is uniform, publicly available, and subject to the
checks and balances of the general law;

B Information asymmetries between negotiating companies and governments are avoided
as less is subject to individual negotiations, which are highly dependent on the skills and
knowledge of negotiators; gaps between companies and host countries are common;

B Greater consistency in the terms and conditions for different mines makes it easier to
monitor their compliance; and

B There is a greater level of transparency of licensing agreements (as opposed to
investment agreements/contracts), again contributing to public oversight and facilitating
engagement with transparency initiatives such as EITI.17°

This being said, contracts continue to be used in countries particularly where the general
law and regulation, and/or mining specific law and regulation, are not yet comprehensively
developed. Because they are individually negotiated, contracts make it possible to take into
account specific geographical and project contexts (e.g. development of mega-projects that
require more detailed arrangements than what is stipulated in generally applicable law and
licensing requirements).’® A number of jurisdictions that use contracts have developed
‘model contracts’ as a step towards creating a more uniform system, or as a transition phase
while working towards a licensing regime. Model mining agreements establish a general
structure and limit which terms can be negotiated. Burkina Faso, Mongolia and
Mozambique are among the countries that are either developing model agreements or have
recently completed this.'’” The International Bar Association developed a ‘Model Mine
Development Agreement’, through a multi-stakeholder process, that provides a useful
overview of good practice clauses for such agreements.’8

Taxation

The 2008 Constitution grants the vast majority of mineral taxation rights to the Union-
Government. 17° Mining taxes and revenues are collected by the Internal Revenue

173 BMZ, Natural Resource Contracts as a Tool for Managing the Mining Sector, June 2015
174 |bid

175 |CMM, Minerals Taxation Regimes, February 2009, p. 33

176 |ICMM ibid

177 BMZ, Natural Resource Contracts as a Tool for Managing the Mining Sector, June 2015
178 International Bar Association, Model Mining Development Agreement, 2011

179 2008 Myanmar Constitution.
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Department (IRD), under the Ministry of Planning and Finance, and by the relevant SOE.
Myanmar's states and regions are not presently allowed to raise significant tax revenues
within their territories (e.g. they can collect crop tax but not commercial tax). In the mining
sector, states and regions are only allowed to tax gravel and sand producers. On more
valuable mineral extraction they may only levy excises and land taxes.® While regional
authorities are tasked with tax collection, they are not always incentivised to do so
efficiently, as they do not retain tax revenues at the state/region-level. Nor are there other
transfers from the Union Government to state/region-level budgets that correspond
proportionally to subnational mineral production volumes. 1  The state/region-level
authorities are therefore reliant on fiscal transfers from the Union Government to finance
most public expenditure incurred locally, mining-related or otherwise (see below).

Revenues from the mining sector have the potential to make a significant contribution to
economic development, as well as to the realisation of human rights, if properly managed.
However, there are a number of factors relating to the current taxation system which need
to be addressed. Firstly, Myanmar’s tax administration is fragmented and lacking capacity.
For example, at least seven different ministries are collecting taxes and fees, taxpayer
identification numbers do not yet exist, data management systems are outdated, and IRD
is understaffed.'8? Lack of adequate resourcing of IRD is particularly problematic, as this
means the Department cannot conduct regular and effective audits of mining companies.
According to figures from the International Monetary Fund, relative to agencies with similar
functions in other countries, IRD has less than one-eighth of the budget that would be
necessary for it to fulfil its function.'8® Experts have predicted that if IRD were properly
funded it could generate more than 1,000% return on investment for the Government.® In
combination, these factors have led to significant tax arrears, a high degree of tax
avoidance, and an inability to properly account for all government revenues.*® According
to a recent investigation of the jade sector, State revenues from the jade sector were
estimated to be less than 2% of the total production whereas current taxation schemes and
participation of SOEs as joint venture partners in jade mining should mean that the State
collects the majority of the revenues.18¢

Secondly, as the fiscal arrangements of particular licensing awards are currently not made
public, it is difficult to assess the extent of tax breaks or tax exemptions that are granted in
PSCs for mining activities, the basis on which such exemptions may be granted, and their
duration.*®” The issue of discretionary tax exemptions is complicated further as IRD is not
able to closely control tax rates and exemptions set (as these are determined by MoONREC,
and not necessarily available to their departments). IRD also has only limited political
influence over MIC, which plays an important role in determining investment incentives.

180 NRGI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural Resource Revenues, February
2016, p. 16

181 Adam Smith International, Institutional and requlatory assessment of the extractive industries in Myanmar
(Vol. 2), 12 May 2015

182 MCRB interview, 2016

183 Andrew Bauer and Matthieu Salomon, Natural Resources Can Pay for Myanmar’'s Needs, 16 June 2016
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185 NRGI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural Resource Revenues, February
2016, p. 16.

186 Global Witness, Jade: Myanmar’s “Big State Secret”, October 2015, p. 27.
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Despite the lack of clarity around discretionary tax exemptions, anecdotal evidence
suggests that discretionary tax exemptions cost the Government billions of kyat annually
and that the Government is therefore not receiving a fair share of profits generated from the
mining sector.188

Thirdly, as a country with a still developing economy and important mineral deposits,
Myanmar's mining sector may face significant public financial management problems as
foreign investment increases. Major mineral discoveries could lead to premature spending
of the projected revenues by political elites.'®As the period between discovery and
production does not yield any revenue flows beyond a possible signature bonus (and this
period may lengthen if a significant deposit is found and as the sector is professionalised),
increased public expenditure could be funded by borrowing against the prospect of future
revenues.®® MoNREC requires private company partners to raise the necessary capital for
investment, which means that such budgeting risks are much less acute. It is, however, a
risk worth bearing in mind for when a significant deposit is discovered, or a large known,
but underdeveloped, deposit, such as the Mawchi mine, re-enters commercial production
as a unified project.'®lIn addition, a large segment of the mining sector in Myanmar is
operating informally: meaning that there are currently no fiscal benefits from these
operations for the State (see under Sector-Level Governance Impacts).

Benefit sharing between the Union and state/region governments

There are currently no legal or policy requirements for benefit sharing from minerals
development between national-, state/region- and local-levels. However, the NLD, which
leads the current Government, has stated a commitment to “work to ensure a fair distribution
across the country of the profits from natural resource extraction, in accordance with the
principles of a federal union.”*®?> Even prior to the election, leaders form several ethnic
minority parties openly called for greater resource revenue sharing.

NRGI report that in terms of revenue sharing between the national- and state/region-levels,
nearly all mining tax and non-tax revenues are collected directly by Union Government
entities or SOEs, as is set out in the 2008 Constitution. Fiscal transfers from Union to
state/region governments are made on an ad hoc basis for both resource-derived and other
types of revenues. There are indications that states/regions with a greater development
deficit are receiving a higher share of revenues, while transfers to conflict-prone areas are
disproportionately larger on a per capita basis. Intergovernmental transfers to states and
regions can be found in the Annual Budget. Resource revenue transfers are unspecified
and public reports from local governments on revenue transfers are not available.*®®* There
are currently no known resource-derived financial transfers from the Union Government to
states and regions with ongoing mineral extraction within their territories. This means that
fiscal benefits from natural resources are centrally collected and not subsequently
redistributed subnationally. Given that the vast majority of adverse impacts on the

188 |pid

189 Daniel Kaufmann et al, Mining Contracts — How to Read and Understand them, December 2013

190 |pj.

191 Gardiner et al, Tin mining in Myanmar: Production and Potential (2015) 46 Resources Policy pp. 219-233
192 NRGI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural Resource Revenues, Feb 2016
193 NRGI, Myanmar and the Natural Resources Charter, January 2016
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environment and communities are experienced by those nearby to mining projects, there
have been calls to recognise and respond to this through revenue sharing arrangements
that seek to ensure that some financial benefits derived from mining are shared back with
the regions in which mining occurs.%

It is important to note that ‘benefit sharing’ and ‘revenue sharing’ are not equivalent. The
benefits of natural resources development can be shared in a number of different ways,
including through revenue sharing, prioritising public service and infrastructure
development in regions with minerals development, or local content requirements.'®> A
critical component is subnational government involvement in governance and decision-
making to determine what should be shared and how.

Box 8: Example Models for Revenue Sharing!®®

1. Natural resource revenues are treated in the same way as non-resource
revenues: In this model all fiscal revenues are pooled and collected centrally and
then distributed to subnational governments as part of a general intergovernmental
transfer system. Subregional authorities do not generally collect significant
resource-specific taxes. The majority of countries in the world take this approach.

2. Natural resources are treated differently from non-resource revenues and
distributed based on derivation: In this model some natural resource revenues
are separated out and allocated subregionally using a derivation-based system (i.e.
a portion of natural resource revenues is transferred back to its area of origin). This
model includes jurisdictions where subnational jurisdictions collect substantial
resource-specific taxes directly (also called fiscal decentralisation). The majority of
natural resource-specific intergovernmental transfer systems are derivation-based.

3. Natural resource revenues are treated differently from non-resource
revenues and distributed based on indicators: In this model natural resource
revenues are transferred subnationally based on specific indicators, irrespective of
where the natural resources are extracted. Indicators may include population,
revenue generation, poverty level, geographic characteristics (e.g. remoteness), or
other factors. Fewer countries use this model.

In practice, many countries have mixed systems, often applying both indicator and
place of origin factors to determine subnational allocation.

There are numerous different models of how such revenue sharing might be structured to
deliver local benefits for the Myanmar government to consider (Box 8). The Jan 2018 NRGI
report on Natural Resources Federalism explains this further.'®” It notes that findings
concerning the effectiveness of fiscal decentralisation and revenue sharing in other country
contexts have been mixed in terms of the contribution that such strategies make in terms of

194 |ICMM, Minerals Taxation Regimes, February 2009, p. 44; NRGI and UNDP, Natural Resource Revenue
Sharing, September 2016, pp. 24-25

195 NRGI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural Resource Revenues, February
2016, p. 7

19 This Box is based on: ICMM, Minerals Taxation Regimes, February 2009, pp. 48-53; NRGI and UNDP,
Natural Resource Revenue Sharing, September 2016, pp. 29-33

197 Natural Resource Federalism: Considerations for Myanmar, NRGI, January 2018
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delivering actual local benefits (e.g. spending on social services, mitigating local adverse
impacts caused by mining). Natural resource revenues are notoriously volatile and poorly
designed revenue sharing regimes can exacerbate regional inequalities.

There have also been mixed results in terms of revenue sharing contributing to peace-
building: in Indonesia special resource revenue sharing agreements with the regions of
Aceh and West Papua helped to end years of violent conflict; in Peru, on the other hand,
resource revenue sharing contributed to violent protests.'®*® Much depends on the capacity
of the national and state/region governments. For instance, fiscal decentralisation
complicates the tax system, which may cause problems in contexts where the general
administrative capacity is low to start with.1®® Therefore, any revenue sharing system must
be designed to respond appropriately to the country context.

In Myanmar, CSOs, as well as government officials, have advocated for resource revenue
related allocations from the Union- to state/region-level budgets. While at the time of writing,
no plans to make such allocations had been announced, Parliament has discussed whether
to institute a ‘formula-based’ revenue system. This would potentially mean that the Union
Government would continue to collect all taxes but would be required to allocate a certain
portion back to state/region governments.?% According to a report on natural resource
benefit sharing written by a Kachin CSO, a formula-based system could complicate the
peace process: ‘Since this system allows the central government to give or withhold money
from the state governments, it can increase the political control by the central government.
For this reason, formula-based revenue systems have been problematic in other peace
processes, especially where natural resources have been a source of conflict”.

Distribution of resource revenues to subnational authorities is likely to play a central role in
any further decentralisation or federalisation process in Myanmar.?°*  Given the mixed
experiences from other countries in terms of the effectiveness of fiscal decentralisation and
revenue sharing for delivering local benefits, rather than deciding prematurely on any one
particular model of revenue sharing, NRGI suggests establishing a process to apply in such
decision-making, and has proposed an eight-step process for designing a revenue sharing
system for Myanmar (Box 9). 22

Local employment opportunities and supply chains (local content)

‘Local content’?% includes employment opportunities for local communities with mining
companies as well as opportunities to develop and grow local business opportunities that

198 bid

199 |CMM, Minerals Taxation Regimes, February 2009, p. 12 and 47; NRGI, Sharing the Wealth: A Roadmap
for Distributing Myanmar’s Natural Resource Revenues, February 2016, p. 15

200 KDNG, Kachin State Natural Resources Development Discussion Paper, 17 June 2015

201 NRGlI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural Resource Revenues, February
2016, p. 1

202 This Box is adapted from: NRGI, Sharing the Wealth: A Roadmap for Distributing Myanmar’s Natural
Resource Revenues, February 2016, pp. 2-3; see also, NRGI and UNDP, Natural Resource Revenue
Sharing, September 2016, pp. 10-11

203 This section draws heavily on NRGI, Local Content Initiatives: Enhancing the Subnational Benefits of the
Oil, Gas and Mining Sectors, July 2013. See also Sustainable Mining: How good practices in the mining sector
contribute to more and better jobs, ILO, 2017
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tie into mining supply chains (e.g. local businesses supplying goods and services to
mining company).

Box 9: Eight Steps to Designing a Resource Revenue Sharing System

1)

2)

3)

4)

5)

6)

7

8)

Agree on revenue sharing objectives: Achieving consensus on the objective(s)
of the resource revenue sharing system will be essential for ensuring that the
system meets these objective(s). Objectives might include: compensating local
communities for adverse impacts of mining activities, mitigating natural resource-
related conflicts, responding to local claims for benefits, based on ideas of local
ownership; and promoting regional income inequality between resource rich and
non-resource rich regions.

Decide on vertical distribution: Vertical distribution refers to the split in revenue
shares between the national and state/region entities. There is no one-size fits all
but a general principle should be that the transfer of revenues ought to match
expenditures over the medium-term, to try to prevent any wasteful spending or poor
service delivery.

Decide on which revenue streams to share: l.e. it needs to be considered
whether to share all revenue streams or only some of them (e.g. royalties).
Decide on horizontal distribution: Resource revenues can be distributed
between subnational entities in different ways (e.g. not treating mining revenues
separately, or applying the derivation or indicator models, see Box 8). In the
Myanmar context there is currently not enough state/region-level data to implement
a derivation-based principle. Whether/how such data should be available in the
future should therefore be part of any discussions regarding a potential revenue
sharing system.

Decide on recipients: Region/state-level authorities might be the most obvious
recipients. However, globally there are examples of transfers to traditional
authorities, municipalities, landowners, and even directly to residents. All such
options may be subject to consideration.

Improve incentives for efficient spending (stabilisation and earmarking):
Resource revenues may be transferred in different ways, for example in a lump
sum or earmarked for specific expenditures (e.g. education, healthcare). The
approach taken will influence whether or not they contribute to development
outcomes.

Transparency and oversight mechanisms: One challenge that many countries
face is that local governments cannot verify whether they are receiving their
resource revenue entitlements. Ensuring transparency and oversight mechanisms
are in place from the outset can contribute to avoiding this, thereby also improving
the chances that the revenue sharing arrangement contributes to reducing conflict,
rather than exacerbating it.

Negotiation process and venue for implementation: Active and meaningful
stakeholder participation in designing the revenue sharing system, as well as
codification of the system in law, have proven essential in other countries’
experiences, for developing a fair, stable and efficient system.
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Local content strategies also include skills and technology development and transfers.
Internationally, local content is now increasingly recognised in the mining industry as a
primary way through which local communities can share directly in the economic benefits
of mining development. In a number of jurisdictions, governments and/or companies have
implemented local content policies and targets that seek to improve opportunities for local
individuals and companies along the mining value chain. Such requirements may be
stipulated in legislation, company policies or production sharing agreements. Requirements
may also be formulated to target specific rights-holders, such as indigenous peoples, as
part of addressing systemic discrimination against such groups as well as seeking to ensure
that mining contributes positively to the lives of those who are most directly impacted, local
workers and communities.

Local content can yield significant benefits, particularly if framed to enable women'’s
economic empowerment or targeting other rights-holders who may be marginalised,
discriminated against or otherwise at risk in communities impacted by mining activities.
However, there are risks associated with local content requirements if these are used as
mechanisms to perpetuate elite capture and rent-seeking. Local content requirements can
also have inadvertent adverse impacts where strict requirements stipulated do not reflect
the local context and realities. For example, a legislative requirement that a specific
percentage of mining company supply must be from local companies in a context where
this is not currently feasible may result in shadow companies being created that do not
contribute to local skills development. In contrast, progressive improvement targets in such
a context may allow the flexibility needed to facilitate continuous improvement over time
based on real skills development of workers and local businesses. The modality/ies for
local content requirements therefore need to be carefully developed in consultation with
industry. For example, the role of incentives versus regulation should be considered, as
well as the needs for specific skills training in order that individuals and companies can
meaningfully participate in and benefit from local content requirements.

MCRSB field research indicated that economic opportunities for people living in communities
surrounding mine sites or processing plants are often limited. As an industry which is
capital-intensive but requires limited labour inputs during most phases of the value chain,
large mining projects may inspire grievances with local community members who expected
mine development in their area to be accompanied by employment opportunities. As
discussed further in Part 5.4: Labour, mining companies also failed to address skills training
and professional development of workers, or consideration of environmental and social
standards in supply chain management; all of which are important aspects of increasing
local content. Whilst local content requirements and opportunities should by no means be
restricted to large-scale operations, it is often the case that larger companies have a more
capacity to devote to systematic local content programmes and initiatives.

B. Sector-Wide Governance Impacts

Sector-wide governance impacts encompass those impacts associated with laws and
regulations (and their implementation) that apply to limestone, gold and tin mining across
the country and operations. Examining the capacity and willingness (or lack thereof) of
government and business actors to implement relevant laws and regulations is key in the
assessment of sector-wide governance impacts. However the laws themselves have to be
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effective. This section considers functionality of the permitting/licensing regime; the
governance of SOEs and the role of the military-affiliated companies; transparency and anti-
corruption; mine inspections; and EAO-controlled areas and conflict minerals. Sector-wide
governance impacts also include those related to the informal sector, including the interplay
between the formal and informal parts of the mining industry, and the challenges that are
specific to the informal sector.

Licensing regime

The licensing regime was changed by the 2015 amendment to the Mines Law and proposed 2018
Rules (see further, Part 3: Legal and Policy Framework).  However, the licensing framework is a
long way away from meeting international standards. The present situation is artificially complex,
making cadastral management difficult, affecting the security of tenure and constraining the
attractiveness of the country for investments. Unfortunately, the 2015 Laws and proposed
2018 Rules have not addressed the cause of these problems which have been highlighted in the
preliminary report of the cadaster expert?°’. These include:

B Lack of clarity and transparency regarding the licensing process: The Myanmar
Mines Law and Rules set out the types of licences and some general requirements. But
the process for licensing including requirements for other permits or supporting letters
not been elaborated fully in the Rules or other guidance which is publicly available to
investors, civil society and other actors.?°® This means that investors are subject to a
high degree of uncertainty when applying for a licence, as well as presenting significant
corruption risks.

B Long and unpredictable licensing process: Field research and interviews with
investors found that both small-scale licences at the state/region-level, as well as the
process applied for foreign investors is lengthy.2%¢ The experience of a foreign investor
seeking an integrated permit was also described as onerous and unpredictable, with
some steps required by state/region- or township-level administrations not appearing to
have a basis in Union-level laws or regulations (Figure 1). MCRB field research found
that the licensing process for a small-scale gold permit at the state/region-level involved
over 25 steps (Figure 3). Nor were requirements logical or in accordance with
international good practice, such as requiring the development of extensive
environmental and social studies just for the prospecting stage.

B Lack of clarity over Government decision-making in the award of licences:
Evaluation criteria are not specified, giving a high level of discretion for the Government
in this decision-making. There is not yet a Mineral Resources Policy which could provide
guidance both on the types of factors to be considered in licensing awards, and also
principles for the weighing and prioritisation of different factors (e.g. to balance the
interests of mining development and environmental protection). This could include
consistent minimum spend rules depending on size of concession as a minimum
amount of dollars to be spent per year in each granted hectare.

B Government capacity to analyse proposals is weak: The Amended Mines Law now
requires the company to provide a feasibility study, including all technical and financial

204 Submitted to the Ministry of Planning and Finance, under Contract No MEITI-CS 003/2017 by Enrique
Ortega, November 2017 as amended January 2018

205 NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 3 and 7

206 MCRB field research. See also, NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 9
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feasibility data?” as is usual in other jurisdictions. To make this requirement meaningful,
the Government will need to ensure that it has the requisite technical expertise to
analyse studies and make informed decisions.

Licence length: The 2015 amended Myanmar Mines Law has increased the maximum
tenure for some licence types as well as providing more specific criteria for determining
the size of production permits. However timeframes remain too short.2®® This is the
case both for prospecting and exploration, where 3 + 1 +1 years for exploration
increases risk. The global average maximum allowed validity period for exploration
is 9 — 10 years. For production, licence lengths are also too short. This reduces the
chances of commercially viable mining and discourages investors, incentivises
unsustainable rates of extraction, exacerbates health and safety risks for miners, and
speeds up the pace of mineral depletion without guarantees of increased yield.
Licence sizes are not efficient and do not support sustainable mining: For
example, prospecting licenses should cover a larger area, allowing the development
of modern large - scale prospection based on high - tech technology as airborne
geophysics or remote sensing. The minimum size of the small scale mining and
gemstone licenses should be increased to meet international standards. The
Environmental Management Plan prepared for jade in Hpakan illustrated why
licencing many small areas rather than one large one leads to unsafe mines with
steep, inefficient mining practices, lack of transparency, and lack of environmental
protection.2%®

Lack of standard conditions for licenses (duration, exclusivity, fees, state
participation etc.). This is necessary to avoid negotiations for agreements. International
experience shows standard prefixed conditions are the best solution to avoid discretion,
subjectivity and corruption, and increase transparency and security of tenure.

Lack of differentiation between licensing procedures for prospecting, exploration
and mining. These have very different requirements, needs and conditions
(registration of priority, duration, receivability, risk of violation of confidentiality, etc).
Specific cadastral procedures for creation of gemstone tracts and reserved zones
could be established, preserving the rights of existing titleholders and previous
applicants.

‘Integrated Permits’ have introduced a lack of clarity about what a company has
permission to do. Rather that fixing the lack of security of tenure in the Mining Law by
issuing ‘integrated permits’, the Law itself should be fixed.

Lack of cadaster: Full EITI compliance requires a functioning public mining cadaster
containing up-to-date information on deposits and licences (including the positioning
on the maps). A Mineral Rights Cadaster needs to be established which brings
together the licensing responsibilities which are currently ambiguous and split
between several departments. It should have exclusive responsibilities for licensing,
including the reception and registering of applications, the cadastral evaluation of
the application and communication with applicants and holders in relation to any
matter related to the mining rights.

207 Daniel Kaufmann et al, Mining Contracts — How to Read and Understand them, December 2013

208 NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 4

209 Hpakan/Lonkin Gems Tract Environmental Management Plan Advisory Paper, Coffey and Valentis, August
2017, on file with MCRB
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B Lack of online published information: MONREC occasionally published numbers of
mineral licences on its website (Table 1), and a list of licences with named companies
(but not beneficial owners) has been provided as an annex to EITI reports. However,
these are not complete or disaggregated by commaodity. Individual licensing agreements
are not disclosed publicly.?® This lack of information, much of which would be
addressed by having a Mineral Rights Cadaster, makes it difficult for all stakeholders to
have an accurate overview of the licences awarded and their terms and conditions,
which is essential for public oversight and monitoring of mining activities. It also makes
the mining sector less competitive and less able to attract investors.

B Lack of process alignment or clarity concerning mining licencing, MIC permit, and
EIA requirements: A requirement to obtain an MIC Permit is only meaningful once a
mining company knows the location and nature of the resource i.e. at Feasibility stage.
This is now implicit in the 2016 Myanmar Investment Law, which also clarified previous
confusion about whether a completed EIA was required before granting of an MIC
Permit (it is not, but should be undertaken in parallel). There is still more that needs to
be done to align these processes and establish a logical sequencing, ensure adequate
transparency and disclosure according to the Investment Law, and EIA Procedure, and
clarify the role of Parliament for large projects, and the role of State/Region governments
and local communities, particularly those who could be considered Indigenous Peoples.

B Ambiguity about whether licences must be auctioned. The proposed 2018 Rules
are ambiguous about whether and when licenses should be competitively tendered
rather than granted on a first come, first served basis which is normal for prospecting
and exploration licences globally. The situations in which there is to be competitive
auction should be clearly specified, for example in special cases for areas where
the resources have been discovered by the State or where resource information is
in the public domain. Regulations must provide also details about when and how to
initiate auctioning, how to organize auctions and the requirements which should be
published in advance in order to guarantee the transparency. In addition, as one of
the standard licensing procedures, it should be the Mineral Rights Cadaster's
responsibility to initiate, develop, and grant the corresponding license.

In combination, the above factors create uncertainty for investors and enable favouritism or
corruption, arguably therefore disincentivising ‘good practice’ investors. The permitting
regime has a critical role to play in determining who can participate in the mining sector and
on what basis. Improving the governance of the licensing process is therefore critical for
improving the economic and social outcomes of the sector and has to be a central part of
any reform process.

210 NRGI, Mineral and Gemstone Licensing in Myanmar, April 2016, p. 12
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Informal and subsistence mining

As noted in Box 1, in this SWIA the term ‘informal’ sector is used to refer to mining
operations and activities that are occurring without having been granted a minerals permit
from the Government (or its regional representatives). This includes many subsistence
mining activities, but also larger operations that do not have a mining licence from the
Government but have, for example, been granted ‘permissions’ to mine by an EAO.
Subsistence miners are frequently subjected to illegal taxes and other payments.

There is insufficient data about the informal mining sector in Myanmar, including for the
commodities of limestone, gold and tin. MCRB field research indicates that subsistence
mining is significant, in particular for gold and tin, and to a lesser extent, limestone. Many
workers and communities rely on subsistence mining for their livelihoods, and the
interaction between subsistence miners and formal mining operations are diverse and
complex (see further Part 5. Cumulative and Project-level Impacts).

Informal subsistence mining activities occur in a number of different ways and in a number
of different locations, including: on formal mine concessions (usually via an agreement
between the mine permit-holder and the subsistence miners); on forest, mining (i.e. land
owned by MoM); on private land (i.e. owned by companies or individuals); in areas under
control of the Government; and in areas affected by ethnic conflict and under control of
different EAOs. In addition, subsistence mining includes pit mining, underground mining
and mining in creeks and waterways (illegal according to the law but numerous instances
were noted during MCRB field research). This means that there are many players involved
in governance of the informal subsistence mining sector, including government at national-
and state/region-level, EAOs, mining companies, traders, and workers/communities
involved in a variety of arrangements in subsistence mining. Subsistence mine sites visited
by MCRB field researchers were all informal and miners were subject to informal taxation
and illegal payments, and were often operating in an insecure environment.

Subsistence mining has positive economic impacts. As highlighted by the field research,
subsistence mining contributes to local economies, driving the demand for goods and
services, and to the development of infrastructure. Itis an important source of employment
and livelihood for impoverished rural communities in Myanmar, including as a part-time or
seasonal occupation in addition to farming. Artisanal mining is labour-intensive and does
not require significant capital investment, which means that contrary to large-scale mining
it can offer opportunities to a large segment of rural, largely unskilled, communities and can
contribute to poverty alleviation. The subsistence mining sector involves many internal
migrants, often moving to work in adjacent regions or states. MCRB field research also
showed migratory flows from states with a long history of mining, such as Kachin, to mine
in other parts of the country.

The high level of informality of the mining sector makes it difficult to assess the magnitude
of the production originating from subsistence mining or the actual and potential macro-
economic effects of the sector, including the potential foregone fiscal benefits. However
studies of subsistence mining in other countries show that in addition to employment
creation and the development of local economies and entrepreneurship, subsistence mining
enables the exploitation of small deposits that otherwise may be uneconomic to extract and
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can be seen as a mineral opportunity.?* There is growing recognition globally that artisanal
mining is an activity that can make a significant contribution to poverty alleviation but it
needs support to overcome associated social and environmental challenges.?*?

However, the economic costs of informal mining in the form of environmental damage and
adverse social and human rights impacts are also significant. Elsewhere some
governments such as Peru have concluded that taking into account both the costs of
environmental clean-up linked to informal mining, and future potential fiscal revenues
deriving from formalisation, formalisation would bring a net economic benefit to the State.?'3

In Myanmar, the economic importance and development potential of this sector is not yet
recognised, although its legal status is now recognised through licensing provisions in the
2015 Mining Law and 2018 Rules. However there is a lack of specific policies for
subsistence mining. From an economic viewpoint, in addition to enabling the State to raise
taxes, formalisation may encourage local supply chains in goods and services such as basic
machinery. In Myanmar, much of this is currently imported from China, at least in the
northern part of the country. The increased access to markets, finance and information and
training, which a successful formalisation process could enable, would encourage more
sustainable extraction by allowing subsistence miners to increase extraction yield by
applying better knowledge and technology and command fair prices at market rate. Above-
ground supply chains could limit the control of pre-production financiers who frequently
charge rents of 30% or more of extraction yields.

The aim of formalisation should be to improve the situation of subsistence miners,
government and the environment. Experiences from other countries show that, in order to
be successful, formalisation processes need to combine a regulatory approach adapted to
the realities of subsistence miners with instruments which generate economic incentives for
changing behaviours and practices.?!* The licensing process for artisanal mining will
therefore need to be adapted and simplified, taxation levels and regimes adapted, and a
series of accompanying measures for miners will need to be taken, including information,
education and technical support, facilitating access to finance and markets.

In other countries, blanket bans or restrictions on subsistence mining have been ineffective
in terms of addressing illegality and corruption?!® . Monitoring and enforcement will need to
be strengthened, but experiences of blanket bans or restrictions on artisanal mining without
accompanying measures in other countries have often led artisanal miners into further
illegality?*® They have also been found to do most harm to the poorest, including miners

211 Alliance for Responsible Mining, Analysis for stakeholders on formalization in the artisanal and small-scale
gold mining sector, based on experiences in Latin America, Africa, and Asia, September 2011

212 UNEP, Analysis of formalization approaches in the artisanal and small-scale gold mining sector based on
experiences in Ecuador, Mongolia, Peru, Tanzania and Uganda, June 2012

213 Gestién, Gobierno prevé recaudar hasta s/.9,230 milliones con formalizacién de mineros, 12 May 2014
214 UNEP, Analysis of formalization approaches in the artisanal and small-scale gold mining sector based on
experiences in Ecuador, Mongolia, Peru, Tanzania and Uganda, June 2012

215 |pid

216 |pid; See also, IPIS, The formalisation of artisanal mining in the Democratic Republic of the Congo and
Rwanda, Dec 2012; Aljazeera America, Grim Prospects for Sustainable Miners in Peru, 21 Sept 2015
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https://wedocs.unep.org/bitstream/handle/20.500.11822/11357/Formalization_Document_Final_June_2012.pdf?sequence=1&isAllowed=y
https://wedocs.unep.org/bitstream/handle/20.500.11822/11357/Formalization_Document_Final_June_2012.pdf?sequence=1&isAllowed=y
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http://www.cifor.org/fileadmin/subsites/proformal/PDF/RIPIS1212.pdf
http://america.aljazeera.com/multimedia/2015/9/Peru-mining.html

and those in the local communities providing goods and services to miners.?!” Steps which
further criminalise the sector should therefore be avoided.

The 2015 amendments to the Mines Law with regard to subsistence mining sought to make
it possible for subsistence miners to obtain a permit for their activities. They decentralise
the permitting process, thereby bringing illegal mining activities within the ambit of the law.
However, the amendments also include strict penalties for non-compliance, i.e. subsistence
mining without the requisite permit. While it will take some time and further research to be
able to assess the precise implications of these regulatory changes, initial analysis from
MCRB and other sources indicate that the subsistence mine permitting process still remains
too complex, is not accessible enough for (including known enough by) subsistence miners,
and that the increased penalties may result in unintended consequences of unduly
penalising individuals who are already at risk. For example, obtaining a subsistence mine
permit currently requires the completion of an eight-step application process involving
authorities at three levels of government — township-, regional- and national-level.?8

If it further formalises subsistence mining, the Government will need to fully understand the
specific challenges faced by subsistence miners. This includes understanding how the new
legal provisions incentivise or disincentivise subsistence miners to obtain a licence. The
licensing process may need to be further adapted and simplified, while making sure the
activity of artisanal miners remains profitable?!® and that adverse economic impacts of
formalisation are mitigated. It is important to involve subsistence miners in designing and
implementing measures to manage impacts of mining at the local-level in conjunction with
a formalisation process. ??° It is also necessary to take into account the various
organisational arrangements that exist within the workforce and between the workforce and
other stakeholders to make sure that it benefits those at the low end of the sector.??* A
formalisation process should encourage the organisation of workers into associations
and/or cooperatives.??? There will also need to be education programmes for subsistence
miners on licensing requirements, as well as on reduction of adverse environmental and
social impacts.

Action to formalise subsistence mining in EAO-controlled areas will require specific
approaches that involve the EAO and other relevant actors. The formalisation of the mining
sector in all states/regions is particularly hindered by continued ethnic conflict and the
resulting limits to the scope of Government control of certain areas (see further, Part 5.6:
Conflict and Security). As well as EAOs, steps to formalise the subsistence mining sector
also need to target the role of mining companies, as many subsistence mining activities

217 Sara Geenen, A dangerous bet: the challenges of Formalizing Artisanal Mining in the Democratic Republic
of Congo, September 2012. Boris Verbrugge and Beverly Besmanos, Formalizing artisanal and small-scale
mining: Whither the workforce (2016) 47:Resources Policy pp. 134-141

218 MCRB interview, 2016

219 Formalisation approaches are detailed in: Alliance for Responsible Mining, Analysis for stakeholders on
formalization in the artisanal and small-scale gold mining sector, based on experiences in Latin America,
Africa, and Asia, September 2011

220 Salo et al, Local Perspectives on the Formalization of Artisanal and Small-scale Mining in the Madre de
Dios gold Fields, Peru (2016) Natural Resources Institute Finland

221 Boris Verbrugge and Beverly Besmanos, Formalizing artisanal and small-scale mining: Whither the
workforce (2016) 47:CResource Policy pp. 134-141

222 UNEP, Analysis of formalization approaches in the artisanal and small-scale gold mining sector based on
experiences in Ecuador, Mongolia, Peru, Tanzania and Uganda, June 2012
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occur on concessions held by larger operators. The role and responsibilities of these
companies with regard to granting subsistence mining ‘permissions’ on their concessions
needs to be specifically addressed in any initiatives.

A process towards legalising and formalising artisanal mining if conducted properly, with
the participation of interested stakeholders, has the potential to enable better government
oversight, taxation and improved health, safety and environmental standards and security
among subsistence miners. In 2017, the InterGovernmental Forum on Mining published
Guidance for Governments on Managing Artisanal and Small-Scale Mining. This sets out a
step-by-step process for governments on how to develop, implement and monitor an
effective ASM Management Strategy which could be a useful guide for Myanmar?23,

Governance of State-owned enterprises (SOEs) and military-affiliated companies

As outlined in Part 2: Legal and Policy Framework, in the current governance structure the
SOEs are part of MONREC and carry out both business and regulatory functions. 224
Myanmar's SOEs play a key role in the country’s mining industry as they account for a
significant portion of the financial flows from mining activities. These enterprises are
required by law to pay 45% of their net profits into the State Fund Account. SOEs may,
however, deduct costs and the full remaining 55% of net profits from this sum. Loss-making
SOEs can receive transfers of up to 20% of their working capital from the Government in
any given year.??> The national budget also does not disaggregate revenues raised by, and
transfers made to, individual SOEs, effectively obscuring which SOEs are profitable and all
their financial flows.

More than USD 1 billion a year (equivalent to over 50% of total Government expenditure in
fiscal years 2012/2013 and 2013/2014) is spent and retained by SOEs operating in
Myanmar's oil, gas and mining sectors, with only partial information available on production
figures, licensing, revenues and expenditures, and participation in joint ventures. Almost
no information is available on corporate leadership, assets held and other financials.??6
Without transparent data on financial flows and leadership structures within the SOEs it is
impossible to accurately scrutinise their activities, including risks and incidents of corruption
and financial mismanagement.

Furthermore, there are flow-on effects with economic and social implications. Whatever
profits the Government is making from SOE mining-related activities could be an important
potential source of finance for the Government for delivering essential services. Lack of
transparency around SOEs needs to be addressed as part of the Myanmar EITI programme

The two military companies, Myanmar Economic Corporation (MEC) and Union of Myanmar
Economic Holdings Limited (UMEHL) also play a critical role in the mining industry. MEC
is a de facto military-owned enterprise or SOE equivalent. UMEHL is a company with
shares held by military personnel. Research has indicated that UMEHL holds “significant
de facto licensing power via the ability to partner with private companies to develop mines

223 |GF Guidance for Governments: managing Artisanal and Small-Scale Mining, January 2017

224 NRGlI, Gilded Gatekeepers: Myanmar's State-Owned Oil, Gas and Mining Enterprises, January 2016
225 |pid

226 NRGI, Myanmar and the Natural Resources Charter, January 2016
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over which UMEHL holds a formal license”.??” In addition to their influence through formal
contracts, it notes that the tacit approval of these companies is often essential for other
companies in order that they can do business in certain regions. Box 10 outlines six factors
that have been identified as warranting particular attention regarding SOEs and military-
affiliated companies in the current reform process?%,

Box 10: Five Factors for Consideration in the Reform Process Regarding the Role
of SOEs and Military-Affiliated Companies

1. Transparency: SOEs exert significant influence over public revenues, but been a
lack transparency in their management. Shortcomings include a lack of public
disclosure on SOE revenues, financial interests, activities and leadership structure.
Increasing the transparency around SOEs is important, particularly for Myanmar’s
EITI membership.

2. Financial autonomy and growing accounts: The Government has granted
SOEs significant financial autonomy. They can retain up to 55% of their net profits
in ‘Other Accounts’ that are not subject to the regular annual budget process.
Again, this needs greater transparency.

3. Link between SOE activities and funds retained for spending: Currently, there
does not appear to be a clear link between the activities that SOEs are expected to
perform and the finances entrusted to them. The size of revenues that SOEs are
allowed to retain and spend seems to be much larger than what is needed for them
to discharge their responsibilities. This balance needs to be reviewed.

4. Roles and responsibilities of SOEs: SOEs have both business and regulatory
functions. While non-commercial functions of mining SOEs’ are more limited than
for oil and gas, the precise non-commercial role of mining SOEs should be
evaluated to avoid any conflicts of interest. Clarity is needed for both government
and non-government stakeholders on the precise roles and responsibilities of these
entities.

5. Military-affiliated companies: MEC and UMEHL are separate from the MONREC
SOEs involved in mining. However, research has indicated that these companies
occupy a central position in the mining industry and play important quasi-official
roles in determining who gets access to mining projects and in distributing the
benefits of extraction. As such, they also overlap the authority of SOEs in confusing
ways, thereby impeding public accountability. Clarifying the roles and activities of
these companies should therefore be a part of the reform process.

Transparency and anti-corruption

Myanmar ratified the United Nations Convention against Corruption in January 201322° but
has not signed the OECD Anti-Bribery Convention. While the country has made strides
towards increasing openness since 2012, including by joining EITI, businesses report that
irregular payments and bribes are frequently used in order to obtain favourable court
decisions.?*® On average, enforcing a contract takes 1,160 days and is more costly than

227 NRGI, Gilded Gatekeepers: Myanmar's State-Owned Oil, Gas and Mining Enterprises, Jan 2016, p. 20
228 This Box is adapted from: NRGI, Gilded Gatekeepers: Myanmar’s State-Owned Oil, Gas and Mining
Enterprises, January 2016, pp. 1-3

229 UN Convention Against Corruption Signature and Ratification Status as of 21 September 2016

230 WEF, The Global Competitiveness Report 2015-2016
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the South Asian average.?®! Businesses report occasional informal payments and bribes
in connection with public utilities.?®> Recent statistics indicate that starting a business costs
significantly more than the regional average.?% Irregular payments when importing and
exporting goods are also reported.?** Companies face a high risk of corruption in the tax
administration in Myanmar as irregular payments in connection with tax payments are
commonly exchanged. All levels of the judicial system are plagued with a lack of resources,
poor working conditions and low remunerations, contributing to corruption.?%  Courts are
neither independent nor impartial as the military and Government exert significant control
and influence over them.?3¢ The World Bank Enterprise Survey?3” was conducted for the
first time in 2014, and then repeated in 2016/2017 after the NLD government assumed
power when ratings showed an improvement.?% The 2017 Transparency International
Corruptions Perception Index also showed a slight improvement. Myanmar ranked =130
out of 180, the same level as Ukraine, and above Laos and Cambodia in the region.?3°

Anti-Corruption Law

The 2013 Anti-Corruption Law covers most forms of bribery in the public sector, including
criminalising active and passive bribery, extortion, attempted corruption and abuse of
office.?*® The maximum punishment for corruption is fifteen years imprisonment and a fine
(Article 55). Maximum sentences for corruption offences are fifteen years for persons who
hold political power, ten for civil servants and seven years for all others.?** (Myanmar’s
Penal Code covers some public sector bribery offences, however, it is unclear how much
the Code will be invoked following the introduction of the Anti-Corruption Law).

The Law requires all officials in the executive, judicial and legislative branches of the
Government to declare their assets, allowing penalties for those who do not comply.
Facilitation payments (a payment made to a public or government official that acts as an
incentive for the official to complete an action expeditiously) are not explicitly included in
the Law, meaning they will likely remain common when doing business in Myanmar. The
Law has undergone minor amendments since 2013, and is how the subject of a slightly
more wide-ranging amendment to address some weaknesses.

The 2013 Law established an Anti-Corruption Commission to address graft and bribery
whose mandate is to investigate corruption cases and decide whether to further
pursue/prosecute a case or to dismiss a complaint. A new Commission took office in late
2017 and has already been more active than the 2013 Commission in reaching out to
stakeholders including civil society, although it needs to do more to engage business.

231 WB and IFC, Doing Business in 2016

232 WEF, The Global Competitiveness Report 2015-2016

233 WB and IFC, Doing Business in 2016

234 WEF, The Global Competitiveness Report 2015-2016

235 |CJ, Myanmar Must Follow Through on Promising Efforts to Improve the Independence and Accountability
of its Legal System, February 2015

236 The Irrawaddy, Burma’s Judicial System Deeply Corrupt, Parliament Told, 9 December 2015

237 hitp://www.enterprisesurveys.org/data/exploreeconomies/2016/myanmar

238 Anti-corruption scores have shown an improvement under the NLD Government, October 2017, MCRB
239 Transparency International Corruption Perception Index 2017 February 2018

240 2013 Anti-Corruption Law.

241 Business Anti-Corruption Portal, Myanmar Legislation
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Responsibility for regulating mine safety and environmental impacts

Although requirements for EIA/EMP and the Mining Regulations should offer a framework
for closer control of environmental and social impacts of mine operations, the institutions
tasked with monitoring and enforcing the regulation lack sufficient human and financial
resources, accountability and relative responsibilities of ECD and the Mines Inspectorate is
confused. Coordination between ECD and Department of Mines in MONREC is weak,
although in some cases they are undertaking joint inspections.

There is extensive potential for conflict of interest in the respective roles of the various
licensing, permitting and inspection entities under the mining side of MONREC, particularly
in the regulation of SOEs and their joint ventures. Mining operations are subject to at
least two different types of regular inspection visits by MONREC. There are inspections by
the respective SOEs, focusing on mineral production monitoring (see below), and
inspections by DoM, focusing on mine permit granting and permit compliant operation. The
SOEs and DoM elaborate inspection schedules for the coming calendar year, each with the
aim of one visit per mine site per year. In practice, DoM finds itself unable to stick to the
rigid schedule, as ad hoc inspections (e.g. accidents, grievances) and the inspections for
new mine permit applications are prioritised. Besides the Union-level inspections, there
may also be mine inspections by region/state-level authorities, both as follow-up measures
of previous mine inspections and independently from Union-level. There is no known budget
designated for mine inspections at the Union or the state/region-level. Staff are known to
frequently rely on companies to cover the transportation and accommodation costs
associated with mine site inspections, often in remote areas.

The roles played by government regulators observed by the SWIA team are set out below.

Mines Inspectorate

The Amended Mines Law (Chapter VIII) designates the Director General of DoM as the
Chief Inspector of Mines, who is mandated to inspect for compliance with the Mines Law,
its Rules and Directives as well as health, safety, sanitation, accident prevention, welfare
and disciplinary measures of workers in mines. The Director General may delegate his
powers of inspection to “any suitable officer from the Department” (Section 27). This means
that, in practice, all DoM officers may function as inspectors, including DoM officers at the
state/region-level departments. Especially at the state/region-level there is scope for
conflicts of interest as department officials have licensed the mining companies operating
locally and have frequent contact with the companies as well as with the relevant SOE. A
subsection was added to Section 26 in the 2015 Amended Mining Law which further states
that the inspector has the power also to inspect “the environmental impact assessment
system and socioeconomic impact assessment system (sic) in prospecting, exploring and
testing, production and processing operations of mineral, industrial mineral and
gemstones.”

Chapters 34 of the proposed Rules addresses the powers of the Mining Inspectorate in
more detail. Where it is determined that a mine is operating in breach of regulation, mine
permits may be cancelled or the operator may be fined. Section 32 of the Mines Law
prescribes imprisonment of up to one year or a fine of up to MMK 1,000,000 for violation or
infringement of provisions under Section 13 of the Mining Law which addresses worker’'s
rights, OSH, environmental conservation and submission to mine inspection. The 2015

97
4: SECTOR-LEVEL IMPACTS



Amended Law introduced an additional exact same penalty for a repeat offence, except for
including a minimum 200,000 kyats fine. (The penalties prescribed in Section 29 for illegal
mineral smuggling are two-three times more severe).

A technical assistance programme provided to the Department of Mines by the German
Mining Inspectorate, BGR is intended to improve the quality of mining supervision and
operations with respect to safety, social and environmental aspects.?*?> Implementation
includes the evaluation and improvement of supervision procedures, strengthening of staff
capacity involved in mining and improved collaboration of relevant stakeholders in the
mining sector on mining-supervision-related topics. Phase 2 will begin in 2018. In Phase 1,
BGR worked with the Department of Mines to develop a number of best practice guidelines
and draft rules related to mine safety, particularly for small-scale mining, and have been
training inspectors. They note that these draft guidelines are a stop-gap measure until
mandatory procedures and operation standards for the mining sector are defined by the
Myanmar government. The Best Practice and Rules cover:

e Shaft Construction and Operation in Underground Small Scale Mining

¢ Gold Amalgamation in Small Scale Mining

e Mine ventilation planning and operation in small scale mining

e Ground Control in Underground Small Scale Mining

e Blasting operations in underground and surface small scale mining

BGR have also developed complementary checklists for mining inspectors on:
e General Inspection procedure

e Ground control in underground mines

e Inspection of gold amalgamation operations

e Mine ventilation

e Tailings Storage Facility

e Waste dumps

e Blasting

Mining Enterprise Observers

In practice, the Mining Enterprise production monitors ('"ME observers'), who are stationed
at large-scale mines to monitor daily, weekly and monthly production rates, function as a
channel of information back into the SOEs and Ministry.

MCRB field research found examples of observers from SOEs making judgements on
numerous issues beyond production, such as health and safety and compensation claims.
In the case of ME-2 minerals, SOE production monitors are stationed at large-scale mines
and rotated every three months to decrease the scope for corruption. ME-2 monitors file
daily, weekly and monthly reports on mineral production and purity and the use of
explosives and chemicals. As part of the weekly monitoring report, which is drafted by the
company but verified by the ME-2 monitor, accident statistics are communicated to the
Union-level. Fatalities are to be reported to the ministry within 24 hours. In practice, both
minor and fatal accidents are often not reported and compensation is settled directly with

242 Myanmar — Sustainable Development of the Mining Sector, BGR
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those affected or their families, partly because Ministry involvement in compensation cases
often means they take several years to settle.?*3

While no direct evidence of falsification of production records by ME-2 observers and/or
mine operators was brought to the SWIA researchers’ attention, one company included a
MMK 50,000 (approximately USD 50) recurring monthly payment to the ME-2 production
monitor stationed at the mine as a 'CSR expense'.

Environmental Inspections

Article 13 of the Environmental Conservation Law gives MONREC the mandate to maintain
a comprehensive monitoring system but does not explicitly give powers of impromptu
inspection of mine sites to ECD. However the 2015 EIA Procedure gives powers to ECD
to monitor the Environmental Management Plans (EMPs) (See Part C below). An EMP
may include contractual commitments on environmental monitoring, conservation and
protection, measures in the case of an environmental emergency, strategies to prevent or
mitigate environmental impacts caused by activities related to a project or the project or
business activity as a whole. Failure to comply with EMP commitments may result in
licences being revoked. Both nationally and subnationally, ECD/MoNREC has only weak
capacity to monitor and enforce the commitments made in EMPs, and the system is yet to
function effectively.

Labour Inspectorate

There were no reports of inspections by the Labour Inspectorate, who told the SWIA team
that they have no responsibility for mines, although technically MONREC inspectors are only
meant to monitor the labour conditions of mine workers as per the Mining Law and Rules.
This leaves uncertainty about the responsibility to inspect the conditions of support staff
such as driver, cooks, cleaners or security personnel. The Director General of DoM and
department officers designated by him are currently the only government staff legally
entitled to conduct unannounced mine site inspections. If the draft Occupational Health
and Safety law is adopted, this could change.

EAO-controlled areas and conflict minerals

In addition to the specific governance challenges associated with the informal subsistence
mining sector generally, informal mining activities in EAO-controlled areas, whether
subsistence mining or larger scale, also pose specific governance challenges. These relate
primarily to a lack of Government control and oversight in these areas across all aspects of
mine operations, including land use, workers' rights, and environmental protection. NRGI's
report on Natural Resource Federalism examines this issue, and considers models in other
countries for setting and enforcing environmental and safety standards?*4.

MCRB field research indicated that the ‘governance’ arrangements around operations in
EAQO areas are complex and varied. They usually involving one or more EAOSs, illegal
traders (domestic and foreign), and sometimes local government actors and armed forces
(police or Myanmar Army) and more. Mineral extraction and trading in EAO areas includes
several layers of payments and corruption (e.g. permissions to extract, permissions to on-

243 MCRB SWIA Field research 2016
244 Natural Resource Federalism: Considerations for Myanmar, NRGI, January 2018
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sell, permissions to transport between locations and checkpoints). In addition, accurate
data on production yields from mining activities in these areas is non-existent. This
indicates that steps to formalise the sector will require specific actions targeting mining in
EAO areas (see further, Part 5.6: Conflict and Security and Part 6: Region-Specific
Governance and Conflict Analysis).

The specific commitments made as part of the Nationwide Ceasefire Agreement (NCA)
should also play a critical role. According to the NCA, for example, EAOs acknowledge
their responsibilities for development and security in their respective areas, including by
committing to carrying out programmes and projects concerning: health and socio-
economic development; environmental conservation; maintenance of the rule of law; and
eradication of illicit drugs; amongst other things.?*®> Furthermore, there is an explicit
commitment that the “[p]lanning of projects that may have a major impact on civilians living
in ceasefire areas shall be undertaken in consultation with local communities in accordance
with the Extractive Industries Transparency Initiative (EITI) Standard procedures (sic) and
coordinated with relevant the Ethnic Armed Organizations for implementation.”

MCRB field research in conflict-affected regions, including Kachin, Bago, Kayin and Kayah,
indicated several links between mineral extraction and sale, and armed conflict.?*¢ EAOs
were found to levy unofficial taxes on miners and pit owners and had in some regions
established parallel licensing systems for mining activities. MCRB heard reports of military
and EAO-ownership of mines and in several cases land had been seized for operations
without adhering to due process.

Resource revenues are in general far less lucrative in south-east Myanmar compared to
the north and east. In the south-east, many areas have already been logged, and with EAOs
controlling little fixed territory, incomes are limited for most. There are gold deposits in some
areas, but this provides nothing like the revenue potential in the north-east, where in
addition to timber and gold, there is jade and rubies. According to Global Witness research,
many jade mines are owned by senior figures from the previous military regime, large
Myanmar conglomerates, the Myanmar military, and the UWSP and individuals linked to
it?>4’. But whereas links between jade and conflict in Kachin State are now well documented,
the ways in which revenues from limestone, gold, tin and tungsten influence conflict
dynamics in Myanmar is less well-documented.

The OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas stipulates the need for minerals companies to
exercise increased due diligence when operating in high risk areas.?*® The Guidance sets
out practical steps whereby a company may minimize its risk of contributing to or
aggravating ongoing conflict. One key aspect of this process, is the identification and
assessment of risks within the supply chain, which should result in the design and
implementation of strategy to respond to the risks identified.

245 The Nationwide Ceasefire Agreement between the Government of the Republic of the Union of Myanmar
and the Ethnic Armed Organizations, Chapter 6, Paragraph 25

246 MCRB field research 2016

247 Global Witness, Jade: Myanmar’s “Big State Secret”, October 2015

248 OECD, Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and
High-Risk Areas, November 2012
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MCRB has reviewed EIAs of several mines taking place in different conflict-affected
areas.?*® While all of these discuss issues related socio-economic development in the area,
they are uniformly silent on the impact on conflict dynamics and how potential adverse
impacts might be mitigated by companies. It is therefore considered unlikely that many
companies operating in Myanmar’s mining sector have undertaken conflict minerals due
diligence or developed internal policies and practices to ensure responsible mining in
conflict-affected areas. This indicates a need to pay particular attention to how the
protection of and respect for the environment and human rights in these areas might be
ensured, in the context of mining activities.

National Mineral Resources Policy

Myanmar does not yet have a Mineral Resources Policy but it is understood that, as of early
2018, the Department of Mines is working on one.?®® Such a Policy could be used to
address many of the above issues and establish economic, governance and development
objectives in the development of the mining sector (Box 11) and provide the basis for
modern and fit-for-purpose Law and regulations that could be developed afresh, but based
on global experience. The Policy could set out an overall vision concerning the mining
sector, including sustainability and benefit sharing. It could clarify respective national,
region/state, local and where relevant, ethnic armed organisation powers and
responsibilities. It could also address many of the above problems identified concerning
economic and political governance.

Box 11: Mineral Resources Policies

Countries with significant extractives industries often develop Mineral Resource
policies. Their aim varies from country to country but generally they are used to
address the challenges and opportunities that are being faced by the sector, to start a
conversation with stakeholders, and to provide an explanation of the role of natural or
mineral resources within the country and the legislative system. They are often written
after an extensive consultation period, involving a wide range of stakeholders. The
main topics that they cover include governance, business climate, rules/legislation,
ownership, management, mine/mineral development and the environment. Country
examples include the Minerals and Metals Policy of the Government of Canada?®, the
Minerals and Mining Policy for South Africa®®?> and more recently, the 2017 Solomon
Islands National Minerals Policy.2%3

249 E|A reports, on file with MCRB

250 MCRB contacts with various stakeholders

251 A Mineral and Mining Policy for South Africa

252 The Minerals and Metals Policy of the Government of Canada
253 Draft available here, Final version with MCRB
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C. Sector-Wide Environmental, Social and Human Rights
Impacts

The environmental, social and human rights impacts associated with limestone, gold and
tin mining in Myanmar are outlined in detail in Part 5: Cumulative and Project-level Impacts.
Such impacts are inextricably linked to economic and governance impacts at the sector-
level as outlined above, for example how revenue generation from mining and provision of
essential services or formalisation of subsistence mining activities to address the working
conditions of subsistence miners. However, there are a number of topics with regard to
environmental, social and human rights impacts that warrant attention at the sector-level.
These include environmental and social impact assessment and management; OSH;
community development and creating shared value; land and water management; mercury
reduction; and site rehabilitation and mine closure. Each of these themes is outlined below,
and cross-reference to the relevant cumulative and project- level impacts chapters.

Environmental and social impact assessment and management

The 2015 EIA Procedure (See Part 3) is an important step towards improving environmental
and social impact management in the mining sector. However, if the Procedure and EIA
practices are to make a real contribution in terms of avoiding and addressing adverse
impacts, current shortcomings need to be addressed including:

B Strengthening EIA and EMP focus on social and human rights issues: Although
social/socio-economic impacts are explicitly included in the EIA process, almost all EIAs
and EMPs seen by MCRB ignore the EIA Procedure requirement to include a review of
socio-economic impacts, including socio-economic and population baseline studies.?>*

B Backlog of unassessed reports with ECD: The capacity of ECD to review and
approve project IEEs and EIlAs is limited. A system for issuing ECCs was still not in
place as of end 2017, and there was a large backlog of unreviewed, and mostly
substandard, EIAs and EMPs in ECD. Existing mine projects have also been instructed
to submit an EMP. These accounted for 1693 of the 2341 EIA/IEE/EMP submitted to
ECD as of 31 May 2017 (the number has since risen)?%°

B Non-compliance with legal requirements to make IEE/EIA publicly available:
There is also no digitalised or public database to enable both ECD and other
stakeholders to track progress and obtain information and reports. ECD’s limited
capacity means that it is non-compliant with its own legal requirements to ensure
disclosure after submission of the draft EIA/IEE and it is not enforcing the requirement
on project proponents to do so. To make public participation and scrutiny possible, it is
essential that such non-compliances are addressed.

B Unprofessional practices by EIA practitioners: A survey of a sample of mining sector
ElAs reveal that EIAs by both Myanmar and foreign consultants use unprofessional
practices. This includes copy-pasting from reports clearly written for other jurisdictions,
evident because they leave country and region names of other countries interspersed
with reference to Myanmar's geography, and instances of copy-pasting and sharing of

254 MCRB field research, 2016
255 Presentation by ECD to the Environment Sector Working Group, June 2017 (on file with MCRB)
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'EIA reports' among small-scale mine operators in certain regions. ECD has yet to
enforce any penalties for the submission of identical copies of reports.2%¢

B EIA requirements are misaligned with the license types in the Mines Rules: The
current Annex | of the EIA Procedure (Table 4) sets out which mining projects require
an IEE or EIA, although an EIA requirement can also be applied to a smaller project by
virtue of it being located in an environmentally sensitive area (Art 25). The size
thresholds for mining were hotly debated in 2015 by the respective Ministries (at that
time, separate). Definitions of small, medium and large-scale in the draft 2018 Mining
Rules (Table 2) are inconsistent with size thresholds and definitions in the EIA
Procedure. The requirements for IEE/EMP/EIA in the 2018 Mines Rules are also
inconsistent (Table 3).

B Amendments are needed to ensure that the level of environmental and social due
diligence required for different types and sizes of mines reflects their anticipated
adverse impacts. For example, an IEE/EIA process for subsistence or small-scale
mining activities is not viable. The sizes and requirements need to be aligned, bearing
in mind that the license sizes in the Rules are themselves not in line with international
standards and should be amended (see above).

B The EIA Procedure is misaligned with the project cycle and anticipated impacts:
In its Annex I, it is not clear whether IEE or EIA are required for prospecting and
exploration activities, unlike for oil and gas where separate requirements are identified
the distinct activities (e.g. seismic). Again, amendments are needed to ensure that the
level of environmental and social due diligence reflect the impacts of the phase. For
example, prospecting is low impact, takes place over a wide area, and can be regulated
for OSH, environmental and social impacts through directives issues under the Mines
Law. These standard requirements should be agreed with relevant departments such
as ECD/MONREC and the Labour Ministry. State/region governments may wish to add
additional standard requirements to reflect local context. A decision is needed from
MONREC on whether an IEE (or even EIA) is needed for the Exploration phase.

Positive signs of remedial action by regulatory authorities for existing environmental harms
emerged after the new Government came to power in 2016. Several mines were
suspended for past cases of serious environmental damage and malpractice. It has been
reported that ECD will evaluate whether mine permits should be renewed after considering
the environmental track record of individual companies, although the thousands of EMPs
which have been submitted for this will not provide adequate information without field
visits.?”  MCRB field research indicated that regional MONREC representatives are
collecting baseline environmental data in several states and regions. Once completed, this
data may be used as a baseline for scrutiny of the project proponent’'s EMP and related
efforts, to feed into the mine permit renewal process.

More generally, the licence renewals process should consider the operator’s record of
remediating historical impacts, including damages by previous permit-holders in cases
where permit rights have been transferred to a new permit-holder.

256 MCRB interviews, 2016; MCRB field research, 2016
257 Myanmar Times, Two controversial tin mines suspended in southern Myanmar, 21 July 2016
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Occupational safety and health

As outlined in Part 5.4: Labour, there are significant health and safety concerns in both
formal and informal parts of the sector. At most operations, there are no health and safety
procedures or incident reporting systems in place, workers have inadequate personal
protective equipment (PPE), and there is no health and safety training in place. It is
important that OSH requirements, whether through the proposed 2018 Mining Rules,
Sectoral Regulations under the OSH Law or other requirements are consistent and
coherent, and clearly communicated in writing to permit holders, and enforced. As part of
this it will also be important to further clarify the respective responsibilities of MONREC and
the Labour Department in the monitoring OSH (see above).

As documented by MCRB field research (and elaborated in Part 5.4: Labour) the majority
of workers in the Myanmar mining industry lack formal working arrangements and operate
as casual and daily works. This has important implications for individuals and communities
as it significantly reduces the ability of individuals to claim their labour rights. Formalisation
of subsistence and small-scale mining may encourage the organisation of trade unions,
workers associations or cooperatives which could enhance the protection of workers’ rights.
It should also include education for workers about OSH and other labour issues, and could
contribute to addressing child labour. However, experiences of formalisation elsewhere
show that such a process does not necessarily lead to improved working conditions for
informal workers in subsistence mining. It needs to take into account existing organisational
arrangements so that those most at risk benefit from it.258

Community development and creating shared value

Contractual terms (e.g. in PSCs) may or may not require mining companies to make
financial contributions to community development projects in the local areas in which their
mining projects are located, or to spend a certain amount on ‘CSR’ (sic).?%°

Corporate social responsibility (CSR) is a constantly evolving term, with different meanings
to different stakeholders Because of this, many mining stakeholders are now choosing to
use the term ‘creating shared value’ (CSV). Box 12 gives more background 2° MCRB has
developed a training exercise for workshops with government, companies and communities
to encourage analysis of whether company spending which loosely termed ‘CSR’ is in fact
a cost to meet a legal obligation (e.g. safety or environmental protection), a philanthropic
donation, a CSV-type investment with benefits for both the business and the local
community, or a form of corruption (see Figure 4).

CSV goes beyond compliance with legal and regulatory requirements, as well as the
traditional philanthropic and spending based models of CSR. Instead, the central premise
behind CSV is that the competitiveness of a company and the prosperity of the communities
around it are mutually dependent. Taking a CSV approach can help to ensure that any
initiatives taken benefit both the community and the company — i.e. benefit-sharing - by

258 Boris Verbrugge and Beverly Besmanos, Formalizing artisanal and small-scale mining: Whither the
workforce (2016) 47: CResource Policy pp. 134-141

259 MEITI, Myanmar First EITI Report, December 2015

259 Myanmar Times, Local mining applications delayed by new gemstones law, 17 February 2016

260 See Australia-Myanmar Chamber of Commerce, Position Paper: Incentivising Shared Value, Sept 2016
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responding directly to local needs and priorities. As such, they tend to be more sustained
by the company, as they contribute to the bottom line.

MCRB fieldwork found some examples of mining companies making financial contributions
to community development projects or activities (see further, Part 5.2: Community Impacts
and Development). However, beyond ad hoc donations to schools or monasteries, there
was little evidence of companies creating shared value by implementing significant
community development projects, building shared infrastructure, developing local content,
and so forth. Furthermore, companies were found in SWIA research to be using ‘CSR
budgets’ to pay for local village head approval or other purposes.

Figure 4: The Spectrum of Corporate Social Responsibility (CSR)
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Community Development Agreements

In many mining jurisdictions, community development agreements (CDAs) between
communities and companies are becoming more common as one way of facilitating CSV
or benefit sharing. In some jurisdictions such agreements are even a legal requirement as
part of granting mineral rights.?6* Such agreements (sometimes also called ‘impact and
benefit agreements’, or ‘land use agreements’ in the context of indigenous communities)
constitute at least moral, and in some cases legal, agreements between companies and
communities. They can govern issues such as community development projects and
initiatives, shared infrastructure, land use and access, grievance resolution, and numerous
other topics.

To date there are no formal CDAs in Myanmar, although a few companies in the oil and gas
sector have taken a more consultative approach to their community investment. However
the proposed Mining Rules contain (identical) requirements in Rule 51c (large-scale), 67c
(medium-scale) and 85c (small-scale) for the company to submit at the time of its application
for a Production Permit the evidence that it has negotiated with local communities about
local social benefits, and obtained their agreement.

261 CCSI, Emerging Practices in Community Development Agreements, February 2016.
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Box 12: Corporate Social Responsibility (CSR) & Creating Shared Value (CSV)

The definition and understanding of CSR is evolving globally. There is an active
debate about what CSR is, and its role in enhancing reputation, reducing stakeholder
risk by building a ‘social licence to operate’, and delivering benefits to local
stakeholders. There is also a discussion about whether and how CSR creates value
for shareholders and other stakeholders.

Some — particularly in Asia - approach CSR as corporate philanthropy, often
unconnected to core business. This can include the business establishing a grant-
giving foundation, or employee volunteering. Some now characterise this as ‘CSR
1.0’, which has been described as “a vehicle for companies to establish relationships
with communities, channel philanthropic contributions and manage their image.”26?

The concept has evolved in the last decade into what is sometimes referred to as ‘CSR
2.0'. The European Union in 2011 defined CSR as “the responsibility of enterprises
for their impacts on society”.?%3 This positions CSR as a strategy integrated into all
functions of a company, which can create and protect value for both the company and
society. Under this wider approach, CSR can incorporate responsible business
connect (RBC), including legal compliance, as well as internal company policies and
codes of conduct which go beyond the law. This model of CSR can include the
development of business strategies and investments that contribute to ‘the bottom line’
as well as responding to social needs.

Because of the confusion surrounding the definition of CSR, many global mining
companies now avoid the term. Instead, they use terms such as ‘responsible
business’, ‘social performance’, ‘strategic community investment’, ‘corporate
citizenship’, ‘sustainability’ or ‘creating shared value (CSV)'.

The CSV framework goes beyond legal compliance, and beyond traditional
philanthropic and spending-based models of CSR. CSV strategies are tied to business
activity and engage the scale and innovation of companies. They foster relationships
between businesses, development organisations, philanthropists and governments to
address societal problems.

Companies can create shared value by creating societal value in their value chain or
products. Mining companies looking to create shared value particularly focus on
developing smaller local businesses as suppliers (sometimes also called ‘developing
business linkages’ or ‘local content’). This serves to keep jobs and investment and
business relationships local to the community, and benefit those who may otherwise
feel only the negative impacts of investment, particularly in the extractives sector.

262 Wayne Visser, The Evolution and Revolution of Corporate Social Responsibility, in M. Pohl and N. Tolhurst
(eds.), Responsible Business and How to Manage a CSR Strategy Successfully (Wiley, 2010)

263 European Commission, Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee for the Region — A renewed EU Strategy 2011-
2014 for Corporate Social Responsibility, 2011, p. 3
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This could provide a basis for a more formal CDA, patrticularly for large, long-term mines,
although, as they tend to take a year or more to negotiate, it is not practical for small-scale
mines to go down the CDA route. CDAs can provide a viable and direct avenue for
communities to assert their needs. However, it is important that CDAs do not absolve the
government of its duties to deliver essential services and development opportunities for
local and remote communities impacted by mining activities. As such, the agreements and
the structure of their terms should be carefully considered by all stakeholders to ensure that
they facilitate genuine benefit sharing for local rights-holders. Also, any community
development activities should be aligned with local and national development priorities and
sustainable in the long-term.

Companies should above all focus on avoiding and addressing their own adverse impacts,
and incorporating their commitments to do so in EIAs and EMPs. This is a legal compliance
requirement under the Environmental Conservation Law. However where they do ‘go
beyond’ and contribute to community development projects and initiatives, it is important
that they ‘do no harm’. Their community investment should respect the environment and
human rights, respond to the actual needs of local communities, including those individuals
who may be marginalised and at risk, and not contribute to corruption.

Land and water management

The regulatory framework governing land and water use for the mining industry in Myanmar
is inadequate in scope, not consistently applied and undermined by a lack of Government
oversight. There is no central land register or mineral rights cadaster, and many people do
not hold formal deeds reflecting their land rights. MCRB field research found land related
issues in almost all locations visited, ranging from land seizure, farmers being criminalised
for land use adjacent to company concessions, mine waste polluting farm and grazing
lands, and a lack of adequate compensation for company and government infringements
on community land rights.?%* See further, Part 5.3: Land.

Similarly, issues related to company water usage and pollution were observed by MCRB at
the vast majority of mine sites visited. In addition, companies failing to pay what water tax
they were obliged to pay emerged as a recurring problem. Communities living near mine
sites in several locations experienced illness and decreasing crop yield, which was thought
to be a result of water contamination caused by company activities. However, the provision
of treatment, water purification and appropriate remedial action is complicated by the lack
of clear data indicating the exact scale and nature of such issues. See further, Part 5.7:
Environment and Ecosystem Services. These findings indicate a strong need for land and
water management to be addressed at the sector-level, for example, through reforming land
laws, developing stricter requirements regarding company water use and supply, and
building government capacity for mine inspections and enforcement.

Reducing and eliminating mercury use

Based on MCRB field findings, subsistence gold mining and the use of mercury is largely
driven by poverty and a lack of access to alternative livelihoods, but may also be undertaken

264 MICRB field research, 2016.
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as a ‘lucrative entrepreneurial activity’ in some areas.?%® Miners in some regions visited
were more aware of the environmental and health impacts related to the use of mercury
than in others. However, in general, there was very limited knowledge about the impacts
of mercury on people and the environment, on how to use mercury more safely, or on how
to maximise gold yields, for example by the use of retorts.?66

Mercury is currently regulated as one of 29 Restricted Chemicals under section 5, sub-
section (h) of Prevention of Hazard from Chemical and Related Substances Law.?%’ There
have been previous Notifications banning its usage, but even during those times, it
remained readily available in subsistence mining communities. 26 Industry sources
interviewed by MCRB have speculated that the most recent ban on mercury was intended
more to limit unlicensed subsistence gold mining than out of concern for the environmental
and health impacts its use may cause.?5°

The impacts of mercury use in gold mining observed during MCRB field research and by
independent observers, such as Myanmar civil society researchers, are numerous and
serious.?’0 Its effects on the natural environment and community access to ecosystem
services are elaborated on in Part 5.7: Environment and Ecosystem Services. Part Chapter
5.4: Labour, deals further with the impacts of mercury use on the health of miners and
community members. The release of mercury into the natural environment is cumulative
and so the impact worsens exponentially, the longer mercury usage goes unchecked in the
formal as well as informal sector.?’* Mercury and cyanide-free gold processing methods
are practiced by some miners in countries such as Mongolia, the Philippines and Colombia
and such practices may provide guidance for Myanmar should it take steps to work towards
reducing and eliminating mercury use.

Site rehabilitation and mine closure

Practices regarding site rehabilitation and mine closure were found to be particularly poor.
MCRB field research found that authorities were confused about where the responsibility
for site rehabilitation and mine closure lies, with industry stakeholders still often believing
that they are not in practice legally and financially liable for sustainable mine closure.?”?

The 2015 amendments to the Mines Law introduced a new requirement for the permit-
holder to establish a Mine Closure Fund and these are elaborated on in the proposed Rules.
However, several influential industry stakeholders interviewed expressed the view that this
was not necessary for their operations (and expressed similar views concerning community
consent). MCRB field researchers did not find that mining companies have started to

265 May Thin Zaw and Jack Jenkins Hills, Artisanal and Small-Scale Mining and Mercury Use in Myanmar:
Current Issues and Ways Forward, 2016, on file with MCRB, p. 17

266 MCRB field research, 2016

267 Ministry of Industry, Central Leading Board on Prevention of Hazard from Chemical and Related
Substances Notification No: 2/2016 Issuing the List of Restricted Chemical, 30 June 2016

268 MCRSB field research, 2016

269 MCRB interview, 2015

270 May Thin Zaw and Jack Jenkins Hills, Artisanal and Small-Scale Mining and Mercury Use in Myanmar:
Current Issues and Ways Forward, p. 24, 2016

271 |bid.

272 MICRB field research, 2016.
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establish closure funds (although the Letpadaung copper mine which was not visited is
apparently required to do so under its revised PSC).?73

The proposed 2018 Mining Rules in Chapter 30 give more detail on obligations around mine
closure and rehabilitation of the site to an optimum condition and to address safety issues.
The last user of the large scale mine has a five year monitoring and remediation period of
contamination in the area (Rule 185c) with an identical Rule 185d for medium, small and
subsistence mines. A contribution to a Mine Closure Fund to be established in a state-
owned bank at the rate of at least 2% of the investment amount is required throughout the
mine life, with a contribution of at least 2% of the value of metals mined during the mine’s
operation (Rule 185e).

Rule 186 also requires large and medium-sized mines to undertake responsibility for mine
clean-up and may only commence mining after they deposit a bond or guarantee. They
must also provide a Mine Closure Plan within 90 days of commencement of operation, to
be drawn up with the involvement of affected communities. This Closure Plan should be
reviewed every five years, and approved by the Ministry a year before the end of
commercial production, with monitoring reports every three months.

Small-scale and artisanal miners are also required to submit a bond before they can
commence mining and have a Mine Closure Plan approved (Rule 187) the only difference
being it does not have to be reviewed after 5 years (since this is longer than a mining
licence). After mine closure, the rehabilitation of the area to a usable state will be monitored
by a Committee which will include local authorities and local communities (Rule 188). It is
too early to say whether these provisions will be implemented, but imposing such a
requirement for Mine Closure Plan on subsistence miners appears to be another example
of failing to consider formalisation measures that are appropriate to the subsistence sector.

273 Myanmar Wanbao, Our CSR
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Part 5

Cumulative and Project-Level
Impacts

Overview of Part 5

The following chapters present the findings and analysis from the field research carried out
for the Mining SWIA Research teams visited large-scale, small-scale and subsistence
mining projects and activities. For areas visited see Annex A. The data from the field
research is anonymised. This is because the intention of the SWIA is to focus attention on
trends in the mining sector, rather than the practices of particular companies. Anonymity is
also intended to ensure the safety and security of those interviewed. The research findings
should not be taken to apply to all situations, organisations, or companies interviewed.

Each chapter presents common cumulative and project-level impacts related to limestone,
gold and tin mining, divided according to seven issue areas:

Community Engagement and Grievance Mechanisms
Community Impacts and Development

Land

Labour

Women and Children

Security and Conflict

Environment and Ecosystem Services

NooA~wWNE

Each chapter follows the same structure, presenting:

A. National Context
B. Field Assessment Findings
C. Relevant International Standards, Guidance & Initiatives

Cumulative impacts

Cumulative impacts are the successive, incremental and combined impacts from multiple
projects or multiple activities located in the same region or affecting the same resource (e.g.
a watershed or an airshed).?’* Different projects or different phases of the same project
contribute incremental impacts to other existing, planned, or reasonably predictable future
projects and developments, leading to an accumulation of impacts.

Often, environmental and social impacts from one mining project alone may not necessarily
be significant. Instead, it is the building up of smaller impacts over time or within the same
physical footprint that have a cumulative effect. Sometimes a series of smaller events can

274 Daniel M. Franks, David Brereton and Chris J. Moran, ‘Cumulative Social Impacts’ in Frank Vanclay and Ana
M. Esteves (eds.), New Directions in Social Impact Assessment: Conceptual and Methodological Advances
(Cheltenham: Edwards Elgar, 2011) pp. 202-220. They are sometimes also referred to as collective impacts.
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trigger a much bigger environmental or social response if a tipping point is reached,
changing the situation abruptly. A response can also be triggered by poorly designed
policies that prompt companies to repeat the same mistakes. The resilience of the
environment or society to cumulative impacts depends upon the nature of the impacts and
the vulnerability (or sensitivity) of the society or ecosystem. In other words, resilience is the
degree to which the environment and society are susceptible to, and able to cope with,
injury, damage, or harm.?"®

Cumulative impacts of the mining sector can be negative (e.g. multiple mines relying on the
same water source, thereby reducing access to water for local communities) or positive
(e.g. cumulative economic developments in a mining area justify opening a public healthcare
clinic or a secondary school). In some cases, cumulative impacts can have both positive
and negative effects. Cumulative impacts are particularly relevant to the mining sector as it
involves localised mineral deposits that determine the location of mining activities,
regardless of whether the local social and natural environment can support and benefit from
such activities. Furthermore, the existence of a deposit may result in a number of
operations in the same region, meaning that impacts may be substantial within a small area,
often with the effect of creating additional, cumulative impacts.

If not managed with care, cumulative impacts can overwhelm environmental or social

‘carrying capacity’ to withstand or recover from the changes because:?7®

B Institutionally — the accumulated impacts overwhelm the local capacity to provide
services, including protection or fulfilment of the population’s human rights, provision of
remedies, or managing or changing the course of events;

B Socially —the rapid onset and acceleration of the changes overwhelms societal
structures and capacity to manage change, which may eventually lead to a rise in
tensions or violence and a potential breakdown of law and order; and

B Environmentally — the biophysical impact surpasses the environment's carrying
capacity.

Cumulative impacts are areas of concern from a human rights point of view for a number
of reasons:

B Cumulative impacts are often much harder to predict than singular impacts from one
project. Unless businesses and authorities previously sought to assess the potential for
such impacts, it is also harder to prevent the consequent environmental and social
changes. These often have long-term impacts on human rights, such as the rights to life
and security of person, health, education, and an adequate standard of living.

B Cumulative impacts can be severe. This can be because of the type of impact (e.g. the
cumulative burden on poor infrastructure causes it to collapse) or its widespread nature
(e.g. cumulative water use due to mining development reduces the water table, resulting
in drought with widespread effect on water and food security in local communities). It
can also be because repetition increases the severity (e.g. a singularly-occurring, minor
impact may not pose a risk to human rights, but a series of minor impacts may add up
to a human rights impact).

275 |FC, Good Practice Handbook on Cumulative Impact Assessment and Management: Guidance for the
Private Sector in Emerging Markets, 2013, pp. 640-647
276 Daniel M. Franks, David Brereton and Chris J. Moran, pp. 202-220
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B Even where a duty-bearer/responsible party can be identified in the case of a singular
negative human rights impact, there are often challenges in holding the duty-
bearer/responsible party accountable. Where cumulative impacts are involved,
responsibility for impacts is even more dispersed, making it even harder to identify
parties responsible for prevention, mitigation and remediation, and hold them
accountable. Ultimately, the Government has the responsibility to protect against
human rights violations. When it comes to cumulative impacts this is particularly
relevant, given the difficulty of holding individual businesses to account.

B Companies may not consider themselves responsible for cumulative impacts as they
make only a contribution to these impacts. This may especially be the case where their
activities individually fit within acceptable regulatory limits, but the regulatory regime is
not advanced enough to take account of accumulation of impacts over time or space.

B Populations most at risk are affected by cumulative impacts, as they are likely to have
the least resilience to respond and the least capacity to demand a response from the
authorities or businesses.

B Cumulative impacts are sometimes slow to develop and may build up incrementally over
time. Accordingly, it may be more difficult to draw attention to the issues or to obtain
action from responsible parties.

Project-level impacts

Project-level impacts are those impacts associated with a particular mining operation. This
can include impacts such as working conditions of employees and contracted staff on the
mine site, as well as impacts in local communities such as when mining operations cause
adverse effects on the environment, land or community wellbeing.

For the purposes of the SWIA, the term project-level impacts includes impacts in the formal
parts of the sector, such as those associated with large-scale and small-scale mining
operations, as well as impacts caused by subsistence mines or mining activities.

It is important to remember that according to the UN Guiding Principles (Box 2),
businesses are expected to take into consideration impacts that they cause and contribute
to, as well as impacts that are directly linked to their operations, products or services
through business relationships.
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Part 5.1

Community Engagement and
Grievance Mechanisms

In this section:
A. National Context
0 Freedom of expression, assembly and association
o Community consultation and the right to information
0 Access to remedy and operational-level grievance mechanisms
B. Field Assessment Findings
0 Community consultation, engagement and information sharing
0 Consultation for environmental and social impact assessment (EIA)
0 Land-related conflicts and grievances
O Operational-level grievance mechanisms
C. Relevant International Standards, Guidance and Initiatives

A. National Context

Stakeholder engagement, consultation and grievance resolution are complex in Myanmar,
given its recent history of repression by the Government and the military. While this is
slowly changing, many communities may still be reluctant to voice their views regarding
mining projects and activities. Furthermore, community consultation and engagement as
part of mining operations is currently not generally practiced in the mining sector, meaning
that both companies and communities are, by and large, unfamiliar with such processes.
This applies to both participation in ESIA processes and ongoing community-company
engagement.

Freedom of expression, assembly and association

Since the reforms began in 2011 there have been significant improvements regarding the
right to freedom of expression, including loosening of restrictions on the media, and the right
to peaceful assembly and the ability to stage peaceful protests.?’” Article 354 of the 2008
Constitution guarantees the rights to freedom of expression, peaceful assembly and
association, albeit with significant restrictions. Exercising such rights must not contravene
“community peace and tranquillity,” which permits expansive interpretations. Laws which
restrict these freedoms have not been repealed and remain available to the authorities to
use them to arrest and imprison people for resistance activities.?’® However, the

277 E.g., in January 2013 the President abolished Order No. 2/88 of 18 September 1988, which had banned
gatherings of five people or more. See, The Republic of the Union of Myanmar President’s Office, Order No.
3/2013, 28 January 2013, and Order No 2/88, 18 September 1988.

2’8 These include but are not limited to the 1908 Unlawful Associations Law, the 1950 Emergency Provisions
Act, and various articles of the Penal Code, especially Article 505(b). For a discussion of these and other
laws see, ICJ, Myanmar: Briefing Paper on Criminal Defamation Laws, 2015.
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http://www.icj.org/myanmar-briefing-paper-on-criminal-defamation-laws/

Government elected in 2015, being made up of many of those who themselves were
political prisoners, is less likely to make use of these provisions.

In December 2011, the Parliament enacted the Law Relating to Peaceful Assembly and
Peaceful Procession, which permits peaceful assembly for the first time in several decades.
However, prior permission from the Government (in this case the township police) is still
required for an assembly/procession of more than one person and the requirements for
seeking such permission are onerous. Article 18 of the current Law has often been used to
target activists and human rights defenders, many of whom have been arrested and
imprisoned under its provisions.?’”® Parliament amended the Law on 19 June 2014 and
these amendments reportedly oblige the authorities to now grant permission for peaceful
demonstrations unless there are ‘valid reasons’ not to do so. Punishment for failing to seek
prior permission and holding a demonstration without such permission was reduced from
one year to six months.?®® However, the amended Law still provides for the arrest and
imprisonment of peaceful protesters, a provision that has been met with calls for reform by
NGOs such as Human Rights Watch?8! and Amnesty International.?8?

Furthermore, in 2016 the newly elected NLD-led Government initiated a reform to again
amend the Peaceful Assembly and Peaceful Procession Bill. While this does illustrate the
Government’s positive intention to reform laws that may restrict human rights, concerns
remain that the proposed reform is still too narrow and restrictive in scope.?®® For example,
Amnesty International noted that “the proposed amendments fall far short of bringing the
Act into line with international human rights law and standards.”?8

Protests against mining projects have been suppressed in the past, with participants
arrested and subjected to ill-treatment in many cases.?®® For example, during November
2012 the police violently broke up a peaceful protest against the Letpadaung Copper Mine
near Monywa, Sagaing Region.?®¢ Conflicts surrounding the same mine erupted again in
2014, resulting in a woman'’s death caused by either police forces or the mine’'s security
personnel.?®” In the same year, more than 50 gold miners were arrested during the police
raid of a protest camp in Yamethin.?88 The punishments that peaceful protestors received
for publicly opposing or demonstrating against mining projects were raised with
Government by civil society members of the EITI Multi-Stakeholder Group in 2014. This
appeared to lead to a lessening of arrests.

2192011 Right to Peaceful Assembly and Peaceful Procession Act

280 pVvB, Peaceful Assembly Bill passed, now awaits President’s signature, 19 June 2014

281 Human Rights Watch, Burma: “Peaceful Assembly Law” Fails to End Repression

282 Amnesty International, Myanmar: Open Letter on Amending the Peaceful Assembly and Peaceful Procession
Act, 13 May 2016

283 Article 19, Myanmar: Peaceful Assembly and Peaceful Procession Bill, 16 May 2016, p. 3

284 Amnesty International, Open Letter on Amending the Peaceful Assembly and Peaceful Procession Act in
Line with International Human Rights Law and Standards, 12 May 2016, p. 1

285 Norwegian Council on Ethics, Pension Fund Global, Recommendation on the exclusion of Daewoo
International Corporation, Oil and Natural Gas Corporation Ltd., GAIL India and Korea Gas Corporation from
the investment universe of the Government Pension Fund Global, 2012; see also, the 2013 Recommendation
concerning the post-construction phase of the project.

286 Amnesty International, Open for Business? Corporate Crime and Abuses at Myanmar Copper Mine, 2015;
Human Rights Watch, Burma: Investigate Violent Crackdown on Mine Protesters

287 NPR, 1 Dead In Protest At Chinese-Backed Copper Mine In Myanmar

288 Ricochet, In Myanmar’s Gold Rush, Not All That Glitters Is Gold
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http://www.burmalibrary.org/docs15/2011-Peaceful_Assembly_and_Procession_Act-en.pdf
http://www.m-nn.net/2014/06/peaceful-assembly-bill-passed-now.html
https://www.hrw.org/news/2015/01/26/burma-peaceful-assembly-law-fails-end-repression
https://www.amnesty.org/en/documents/asa16/4024/2016/en/
https://www.amnesty.org/en/documents/asa16/4024/2016/en/
http://www.burmalibrary.org/docs22/A19-2016-05-16-LA-peaceful_procession_bill-tpo-hr.pdf
https://www.amnesty.org/download/Documents/ASA1640242016ENGLISH.pdf
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https://www.regjeringen.no/contentassets/77bc58e7819a4057be75915e74bda8f7/recommendation_burma_2012.pdf
https://www.regjeringen.no/contentassets/77bc58e7819a4057be75915e74bda8f7/recommendation_burma_2012.pdf
http://www.regjeringen.no/en/sub/styrer-rad-utvalg/ethics_council/Recommendations/Recommendations/recommendations-on-human-rights/recommendations-from-2011-2012-and-2013-.html?id=748076
https://www.amnesty.org/en/documents/asa16/0003/2015/en/
http://www.hrw.org/news/2012/12/01/burma-investigate-violent-crackdown-mine-protesters
http://www.npr.org/sections/thetwo-way/2014/12/22/372470634/1-dead-in-protest-at-chinese-backed-copper-mine-project-in-myanmar
https://ricochet.media/en/132/myanmar-gold-rush-not-all-that-glitters-is-gold

In October 2016, President Htin Kyaw signed legislation abolishing the 1950 Emergency
Provisions Act, which had allowed the Government to impose seven-year prison terms for
simply reading foreign newspapers or listening to mass-media broadcasters.?®® U Aung Kyi
Nyunt, the chairman of a panel in Parliament’s upper house that helped draft the legislation,
stated “We have abolished the Emergency Provisions Act because it was the tool used by
military regimes to suppress political dissidents, and the law does not fit with the current
situation of democratization in the country.”2%0

Community consultation and the right to information

Interactions between the Government and the people of Myanmar have been marked by a
lack of transparency on the part of the authorities, including about business operations.
There is currently no freedom of information law in Myanmar, although civil society is
advocating for such legislation and there is a draft bill in place.?®* Furthermore, the field
research indicated that local government does not systematically or regularly provide
information to communities about business operations in their areas.

Neither the 1996 Myanmar Mines Law nor its 2015 amendment contain provisions for
consultation with local communities. Pursuant to the 2015 amended Myanmar Mines Law
MoM (now MoNREC) is charged with granting mining permits based on information in a
feasibility study. However, the exploration activities and feasibility study do not require
consultation and engagement with local communities, or an IEE/EIA process, and there is
no requirement on the Ministry to consider community and civil society views when making
decisions on permits. There are no provisions for community appeal regarding permitting
decisions, or requirements for operational-level grievance mechanisms for large projects.
Lastly, the 2015 amended Myanmar Mines Law makes no mention of permit-holder
responsibility in the event of land-related conflicts or complaints.

Article 5 of the 2015 Protection of the Rights of National Races Law states that hta-nay tain-
yin-tha (the phrase used by civil society to refer to Indigenous Peoples although not defined
in the Law) “should receive complete and precise information about extractive industry
projects and other business activities in their areas before project implementation so that
negotiations between the groups and the Government/companies can take place.” While
not a formal legal requirement or framework for FPIC, Indigenous Peoples and CSOs
working with them are increasingly aware of the concept.?%?

The 2015 EIA Procedure contains provisions for consultation and engagement, and
requires application of international standards where resettlement and Indigenous Peoples
are involved. Feedback suggests that few EIAs, even those conducted in 2016, are
implementing this properly; and field research findings indicate significant challenges
associated with consultation and engagement in mining EIA processes prior to 2016.

289 New York Times, Myanmar Repeals 1950 Law Long Used to Silence Dissidents, 5 October 2016

290 |pid

291 There is still currently no law. There is a draft bill — unofficial English translation from the Commonwealth
Human Rights Initiative here

292 MCRB, Briefing Paper: Indigenous Peoples’ Rights and Business in Myanmar, February 2016
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Access to remedy and operational-level grievance mechanisms

Overall, there is a clear lack of access to effective avenues for individuals and communities
to express their grievances, engage with responsible parties in the Government or to seek
redress if harms have occurred — especially at the local-level. In terms of access to judicial
remedy, it is well documented that the Myanmar legal system does not reliably provide
access to justice.??®* Myanmar has no publicly available legal databases, making it difficult
to understand laws, regulations, and rights. Furthermore, there is no free, government-
funded legal aid system for the poor, so many cannot find adequate legal representation to
help voice their grievances.?%* In addition to its lack of legal services, the Myanmar judiciary
is plagued with high rates of corruption.?®> The NLD-led Government has committed to
improve the rule of law but it will take time.

In terms of access to non-judicial remedy, it is worth noting that currently none of the laws
or rules applicable to mining projects require companies to have in place operational-level
grievance mechanisms, although this may become formalised through the EIA/EMP
process. Since the endorsement of the UN Guiding Principles, such mechanisms have
become an integral part of company human rights due diligence, in particular for large-scale
projects.2% Furthermore, there are currently no other types of third-party non-judicial
grievance mechanisms in place that might deal with mining-related complaints, such as a
national contact point or ombudsman, other than the Myanmar National Human Rights
Commission which is yet to fully demonstrate its capacity to play this role. Lack of access
to remedy is exacerbated even further in the informal mining sector, in particular in
subsistence mining areas, where workers and communities are left essentially without
recourse to any type of grievance resolution. The fact that informal and subsistence mining
activities are often illegal is a further barrier to accessing remedy.

Land is one of the most common sources of conflict and grievances in Myanmar. As of
April 2016 there were over 6,000 outstanding complaints to the Government regarding land
conflicts.?®” As outlined in Part 5.3: Land, most of the laws and regulation regarding land
provide only limited and weak options for appeal of decisions or raising of grievances
regarding land-related decisions. The former Parliament’s Farmland Commission and the
Land Utilisation Management Central Committee, the two regulatory bodies responsible for
providing remedy in cases of land disputes, faced capacity issues in the face of the high
volume of complaints. 2 When regulations and organisations do offer protection
theoretically, they often fail in reality due to lack of access to legal assistance, lack of
confidence and corruption in the judiciary, and time constraints.?®® In the event that an
individual secures access to remedy, there is still no guarantee of adequate compensation
because there are no detailed regulations defining compensation levels for land, assets, or
cultivation.39°

293 See e.g. The Jacob Blaustein Institute for the Advancement of Human Rights, Myanmar Rule of Law
Assessment, March 2013

2% 1hid, p. 32

2% |hid, p. 31

2% See e.g. ICMM, Human Rights in the Mining & Metals Sector: Handling and Resolving Local Level Concerns
& Grievances, 2009

297 Reliefweb, Parliamentary committee: 6,000 land confiscation complaints yet to be addressed, 27 April 2016
2% Displacement Solutions, Land Acquisition Law and Practice in Myanmar, May 2015

29 |bid, p. 23

300 MCRB, Land Briefing Paper, March 2015, p.13
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B. Field Assessment Findings

The field research identified a number of issues associated with community consultation,
engagement and grievance resolution. The following paragraphs provide an overview.

Community consultation, engagement and information sharing

Human Rights Implicated: Right to freedom of opinion and expression; right to
participation

B Limited or no community consultation and engagement by mining companies:
None of the formal mine sites visited had in place stakeholder engagement plans or
formalised procedures or strategies for regular community engagement. The
companies also did not have ‘community relations’ staff. There was no evidence of
regular information sharing with communities about company activities. Overall, the
field research teams observed that companies had a limited understanding of the role
of community consultation and engagement. For example, at one large-scale mine site
company management was of the view that there was no need to consult with the
community as the company had taken over the permit/operations from a previous
operator. Another company claimed that company representatives visited local
communities to find out what community members wanted and what their needs were.
However, there were no records kept of such engagement or meetings, and villagers
reported that such meetings did not occur.

B Ad hoc stakeholder engagement favours community leaders and elites: Where
consultation and engagement reportedly occurred, this was on an ad hoc basis and
related primarily to social or philanthropic spending. Furthermore, such engagement
occurred primarily through village leaders, rather than diverse community members. At
one site, for example, the company reportedly consulted with the village administration
and village elders on an informal basis. According to the community members
interviewed at the site, the consultation by the company had taken place only with those
village elders supportive of the mine project. At another site, where there had reportedly
been a total of three community meetings over the last six years, these meetings had
involved the village administrator, monks and the factory communications officer, but no
other community members. At several other sites, it was reported that any
communication between the company and communities was between company
representatives and monks or village elders.

B Stakeholder engagement requirements at the local-level are unclear and ad hoc
stakeholder engagement focuses on obtaining signatures for approvals: At
several sites, it was noted that if stakeholder engagement occurred this was in the form
of one-way information provision. It was often focused on obtaining the necessary
signatures from villagers or village leaders for the approval of mining activities, rather
than consultation and engagement of a broad spectrum of community members to
genuinely obtain and respond to their views as part of the development and
implementation of mining activities. Reportedly, ME-2 has a requirement in place at the
state/region-level that companies must obtain signatures from village tract leaders and
community leaders signalling consent to mining activities during the permitting
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process.3%t Company stakeholders reported that a requirement for consultation is
sometimes also specified by township-level administrators, without clear reference to
the legal or regulatory basis for such a requirement.2%? This indicates that stakeholder
engagement requirements by the government at the local-level are inconsistent and not
known by stakeholders, causing confusion for both communities and companies.

Consultation for environmental and social impact assessment (EIA)

Human Rights Implicated: Right to freedom of opinion and expression; right to
participation; right to free, prior, and informed consent

Limited stakeholder consultation and engagement in EIA processes: Some of the
sites visited had recently undertaken EIAs. While this is a positive development, the
field researchers observed several shortcomings concerning consultation and
engagement. For example, in an area with one large-scale operation and two small-
scale operations an EIA was conducted for the small-scale operations. However,
because of complex ownership and operating structures of the large-scale mine, local
community members were confused about whether the EIA consultation was intended
to capture issues associated with the large-scale mine or not. These types of scenarios
were further complicated by the unclear owner-operator structures at some sites. While
operations — and therefore the EIA —might formally be the responsibility of one particular
operator, the operations might in practice be carried out by another party, creating
confusion and lack of clarity for local communities about which company and/or operator
would even be responsible for the EIA process for a particular site. Field research found
that some EIA processes had not involved any community consultation. For example,
according to the operator at one site it was not necessary to consult with local
communities as part of the EIA process as the operations were being conducted on
designated mining land. At another site, both the company and local communities
reported that the consultant carrying out the EIA had not visited local communities as
part of the process.

Information provided as part of EIA consultations and engagement is too
technical, not timely and not in the appropriate language(s): Even at those sites
that did include consultation and engagement as part of the EIA process, several issues
remained. At one site where the EIA process included two public consultations, the EIA
information was provided to participants only one day before the meeting, it was too
technical for participants to understand, and the consultation meeting was in Burmese
language with insufficient translation into relevant local languages. The additional
interviews conducted by the consultants for the EIA focussed purely on environmental,
and not social, issues. The consultants only spoke to the village leaders and heads of
households. These examples illustrate that the process and purpose of meaningful
consultation or consideration of social impacts as part of an EIA is not currently part of
the mining operator mind-set or their operational practices; nor is it a part of the skillset
of EIA practitioners carrying out assessments (all EIA consultancies who had carried
out ElAs at the sites visited were Myanmar consultancies).

301 MCRB field research, 2016
302 Yangon consultations, October 2016
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Land-related conflicts and grievances

Human Rights Implicated: Right to freedom of opinion and expression; right to remedy

B Land-related conflicts and grievances: The field research identified a number of
instances of land-related conflicts and grievances. Some of these were caused by the
lack of clarity regarding land boundaries (see further, Part 5.3: Land). For instance, at
several sites community members were charged for trespassing onto paddy land which
was the subject of a dispute as to whether the land was within the mining concession or
not. These cases also illustrated common issues with the legal system. At one site the
villagers charged were only informed about the nature of the charges after they had
already been indicted. At the same site, but in another case, a farmer who had been
charged with trespassing onto paddy land was acquitted as he could prove land
ownership registration. However, this was only after using extensive financial resources
to attend the township court for a reportedly 20 times. Furthermore, throughout the
process the farmer was reportedly subjected to police intimidation. Despite being found
not guilty, the extensive expenses related to the trial were not reimbursed, leaving him
destitute. At another site, the local community sent a letter to a parliamentary committee
expressing grievances regarding land acquisition and compensation. Subsequently,
the military invited them to a meeting to discuss their demands but the complaint was
not resolved or taken further. Overall, the field research findings demonstrate that
where there is some response to land-related grievances by companies or the
Government, this is usually extremely slow. At several sites where grievances had been
raised — regarding issues such as chemical waste in paddy fields or damage to land,
crops and waterways — responses came only months or years later. At one site the
company responded with a payment for such damage but did not refer to this as
compensation but as a ‘donation’, thereby essentially denying accountability, to the
community’s anger.

Operational-level grievance mechanisms

Human Rights Implicated: Right to remedy; right to freedom of opinion and expression

B No operational-level grievance mechanisms in place: None of the formal mine sites
visited had a grievance mechanism in place. At one site there was a phone number
provided for pit owners to contact the mine operator. However, this was not for local
community members to contact the mine. The company did not keep a record of the
number or types of complaints made by pit owners. Furthermore, this would not
constitute a grievance mechanism according to the UNGPs, which outline eight
effectiveness criteria for such mechanisms, including one on accessibility.2%3 At another
site there was reportedly a company communications officer whose role included
receiving complaints from local community members. However, while the company
claimed that all community members knew of this process, villagers reported that they
did not know about this person or their role in grievance resolution. Furthermore, the
communications officer was a member of a local EAG. At another site, the company
said that was not necessary to have a formal grievance mechanism in place because

303 UN Guiding Principles on Business and Human Rights, June 2011, Principle 31
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there was an informal understanding with communities that the site was open to hearing
complaints.

Low understanding of grievance mechanisms amongst stakeholders: Overall, the
field research teams noted that communities and companies were not aware of what a
grievance mechanism is, or the role of such a mechanism in community-company
relations.

Low responsiveness and effectiveness of response where grievances are raised:
Where communities had raised grievances with companies, the responses provided did
not appear to be readily forthcoming or effective. In some cases, this was exacerbated
further by conflicting and unclear roles between stakeholders. For example, one
company responded to communities that it could not do anything about illegal logging
in the area as this was the responsibility of the Forestry Department. At another site a
village leader reportedly raised complaints associated with noise (interfering with
children’s schooling and sleep of people in communities) with the village tract
administrator. This person, however, also worked as a security guard for the company
and the complaint was not taken further or resolved.

Grievances are not raised: At a number of sites, communities shared grievances with
the field research teams that had not been raised with the relevant companies. This
indicates a lack of trust between communities and companies and limited avenues to
raise complaints. Such grievances related to a whole range of issues, including land,
noise, dust and pollution, compensation and more.
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C. Relevant International Standards, Guidance and Initiatives

Box 13: Relevant International Standards, Guidance and Initiatives on Community
Engagement and Grievance Mechanisms

International Standards:

ICMM Sustainable Development Framework

IFC Performance Standards and Guidance Notes:

e PS 1 - Assessment and Management of Environmental and Social Risks and
Impacts

e PS 4 — Community Health, Safety and Security

e PS5 - Land Acquisition and Involuntary Resettlement

UN Guiding Principles on Business and Human Rights (Principles 29-31)

UN International Bill of Human Rights and Core Human Rights Instruments

Guidance on Stakeholder Engagement:

CommbDev, A Strategic Approach to Early Stakeholder Engagement. A Good
Practice Handbook for Junior Companies in the Extractive Industries

ICMM, Community Development Toolkit

ICMM, Understanding Company-Community Relations Toolkit

IFC, Stakeholder Engagement - Good Practice Handbook for Companies Doing
Business in Emerging Markets

OECD, Due Diligence Guidance for Meaningful Stakeholder Engagement in the
Extractive Sector

Oxfam Australia, Free, Prior and Informed Consent Guides and Strengthening
Community Understanding of Free, Prior and Informed Consent, Trainer's
Manuals. These two resources work together to provide practical resources for
trainers to help them plan and deliver FPIC training programmes.

Shift, Conducting Meaningful Stakeholder Consultation in Myanmar

World Resources Institute, Breaking Ground: Engaging Communities in Extractive
and Infrastructure Projects

Guidance on Grievance Mechanisms:

CAO, A Guide to Designing and Implementing Grievance Mechanisms for
Development Projects

ICMM, Handling and Resolving Local Level Concerns & Grievances

IFC, Good Practice Note: Addressing Grievances from Project-Affected
Communities

IIED, Dispute or Dialogue? Community Perspectives on Company-led Grievance
Mechanisms

World Bank, Stakeholder Engagement and Grievance Mechanisms

International Initiatives:

AccessFacility.org/mechanisms/all. This is a database that allows users to
explore available non-judicial grievance mechanisms by using a search engine
navigated through searching mechanism type, country or industry.
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Part 5.2

Community Impacts and
Development

In this section:
A. National Context
o0 Poverty, social services and social protection
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Cultural heritage
0 Social investment programmes
B. Field Assessment Findings
o0 Community health and safety
o Community development, employment and economic opportunities
0 Public and community services
o0 Cultural heritage
C. Relevant International Standards, Guidance & Initiatives
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A. National Context

While economic development has recently accelerated, the rural communities who make
up about 70% of the Myanmar population rely essentially on subsistence agriculture and
remain poor. Amongst ASEAN countries, Myanmar has the lowest life expectancy and the
second-highest rate of infant and child mortality. Just one-third of the population has access
to the electricity grid.

Poverty, social services and social protection

Detailed data on socio-economic indicators is lacking in Myanmar. The 2016 UN Human
Development Index ranked Myanmar at 145 out of 188 countries surveyed, putting it in the
‘low human development category’, with an average life expectancy of just 66.1 years of
age and 4.7 mean years of schooling.3%* The ADB has reported that 25.6% of the population
lives below the national poverty line, which is a higher rate than other Southeast Asian
countries including the Philippines, Cambodia, Indonesia, Thailand and Vietnam.3%> The
2015-16 Government budget was reported at 3.3% for health and 6.07% for education.3%

Education

Official literacy rates are more than 90%, although a recent survey has indicated that 20%
of households at the national level had no member of working age who could read or write

304 UNDP Human Development Report, 2016
305 ADB, Basic 2016 Statistics, p. 2
308 Irrawaddy, Government Proposes 20% Budget Rise Boosting Education, Defence and Health
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a simple message.®%” Myanmar has a lower rate of expected schooling than other ASEAN
countries, such as Cambodia and Laos. There are low secondary school enrolment rates,
due to poverty and non-availability of schools. UNICEF indicates that between 2009 and
2013 only 46% of boys and 48% of girls enrolled in secondary school.3%® There is also a
clear need for increased vocational training.

Spending on the education sector has increased since 2011. The budget in 2015/2016
increased spending on education to USD 1.3 billion, up from USD 1 billion in the fiscal year
2014/2015.3%° The latest increase is being harnessed to employ an additional 50,000
teachers, and will also be allocated to university stipends and scholarships, as well as
supplementing fees at technical institutions. Furthermore, according to a report from
UNICEF, newly introduced early childhood development services and improved teaching
methodologies have expanded.31°

Health

An estimated 75% of the population of Myanmar does not have access to good quality
healthcare. 3! The private sector provides healthcare that is often inadequate and
unaffordable for the poor. Public health facilities that do exist often do not have basic
equipment and supplies or staff.31?2 The Ministry of Health has formulated a National Health
Plan (2017-2021) within a 20 year National Comprehensive Development Plan.313

Myanmar suffers from one of the highest tuberculosis (TB) rates in the world; a World Health
Organisation (WHO) report identified a rate of 53 deaths per 100,000 people in 2014.34
About 70% of the population is living in malaria-endemic areas.?!® The United Nations
Development Programme (UNDP) reports that Myanmar malaria morbidity has decreased
by 50% since 2007 and the TB incidence rate has been in decline since 1997.3%¢ The
number of people living with HIV in Myanmar was 230,000 in 2016 according to UNAIDS37,
with a high level of transmission through injecting drug users, sex workers and their clients,
and men who have sex with men.

Infrastructure

In 2013, studies indicated that on average, only 69.4% of the population had access to safe
drinking water.3!® According to a report by the World Bank, 70% of the population lacked
access to grid electricity in 2014.3%° The transport sector is considerably underdeveloped,

307 Ministry of Labour, Employment and Social Security and Central Statistical Organisation, Myanmar labour
force, child labour and school to work transition survey, 2015, p. 8

308 UNICEF, The State of the World's Children 2015 Country Statistics Table, November 2014, p. 62

309 Oxford Business Group, Changes to Myanmar’s education sector needed

310 UNICEF, Annual Report 2014 Myanmar, 2015, p. 11

311 World Bank, Power to People: Work Bank Group to invest US $2 billion in Myanmar, to support reforms,
reduce poverty, increase energy and health access

312 WHO, Health Action in Crises: Myanmar, August 2008

313 National Health Plan 2017-2021, Myanmar Ministry of Health and Sports

314 WHO, Global Tuberculosis Report 2015, 2015, p. Xxvi

315 WHO, World Malaria Report 2015, 2015, p.75

316 UNDP, About Myanmar
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318 OECD, Multidimensional Review of Myanmar, Initial Observations, 2013, p. 168.

319 World Bank, Achieving Universal Access to Electricity by 2030: Myanmar Electricity Plan
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